Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



Efjf Eiitte ^Sototvs of Cmiiftivnient. 



Ojc ffiriglii of Hjc ®nifrt States ; antr t|)f gtiifiis 
of tijE SoutljEfii Statpsi, OH tfjE ^tijtyfcgsion of 
t))c iSElitllfon. 



Jlfjc mitxes Danstts of tijs IScpuWU. 



LECTURES 



IN Tl-Ii: I^AW SCttOOL OF HARVARD COLLEGE, AKD IN 
DARTMOUTH COLLEGE, 1867-88, ASD '89. 



JOEL PARKER. 



NEW YOKK; 

PUBLISHED BY HURD AND HOUGHTON. 

Cnraljrttrjic; HtbriSttiE |9rciS!j. 

1809. 



b, Google 



Entered according to Act cf Congresa, in Ihe year 186!), by 
Clerk's Office of the Disliict Court fov the District of MaSBachusetts. 



by Google 



THE THREE POWEllS OF GOVERNMENT. 



Gentlemen of the Law School: — 

The subject of my lecture to-day is in the department of 
Constitutional Law. For two years past I have devoted the 
closing lecture of my course for the autumn term, to some of 
the topics embraced in that department, which were of promi- 
nent interest in connection with passing events, and I propose 
to con tin ne that arrangement. 

My subject at the present time is the three great powers of 
government, to wit, the Legislative, Judicial, and Executive, 
with a view to the consideration of the appropriate functions of 
each, in a constitutional republic, and especially under the 
constitutions of the several States, and of the United States ; 
showing the absolute necessity that they should be kept sepa- 
rate, and fcjie action of each confined to its appropriate sphere. 

Yon are at once aware, from this announcement, that I must 
necessarily traverse some of the debatable ground, which has 
recently been contested by different parties with a greater de- 
gree of zeal than of knowledge or discretion. From the promi- 
nence which has lately been given to the discussion of some 
portion of the subject, or, perhaps, I should rather say the prom- 
inence which has been given to violent assertions of opinion, 
and violent denunciations of opinion, on topics connected with 
the subject, it may well be supposed that you have all of you, 
to some extent, greater or less, formed opinions in relation to 
them. It is quite probable that those opinions may not be en- 
tirely alike, and perhaps the opinions which some of you have 
formed may be not entirely in accordance with those which I 
am about to express. If so, I pray you, as I have done before. 
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2 THE THREE POWERS OP GOVEENMENT. 

to rest assured that in whatever I may say I have no party 
to serve, nor any party purpose to subserve, nor any personal 
interest to promote. Will it be too much for me to ask of your 
faith and ti-ust an unhesitating confidence, that my sole pur- 
pose is to aid, as far as I may, in a sound exposition of the 
principles of constitutional law, particularly as they are appli- 
cable to the Constitution of the United States, which in my 
belief is essential to the interests of republican liberty, and to 
the stability of our institutions. 

Government, in one sense of the term, has been defined to 
be " the exercise of authority ; direction and restraint, exercised 
over the actions of men, in communities, societies, or states ; the 
administration of public affairs, according to established consti- 
tution, laws, and usages, or by arbitrary edicts." In another 
sense it is " the system of polity in a state ; that form of funda- 
mental rules and principles, by which a nation or state is gov- 
erned, or by which individual members of a body politic nve 
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Systems of government are of three sorts, Monarchical, the 
government of one ; Oligarchical, that of a few ; Democratic, 
that of the whole. 

It is the first which is most often a despotism. But either of 
these three forms may be despotic. Absolute power — author- 
ity unlimited and uncontrolled, acting according to no pre- 
scribed rule, or disregarding at pleasure a rule which has been 
prescribed, and punishing a person for an act which was against 
no rule, and therefore innocent when it was done, or depriving 
a person of his property, according to the will of tlie party ex- 
ercising tlie authority at the time — may be exercised by several 
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THE THREE POWEES OF GOVERKMEST. 6 

persons acting as a council, or by a majority in a democracy, 
as well as by a single ruler whose will is the law of tlie state. 

There are, essentially inherent, in every system of govern- 
ment, three principal powers, — the Legislative power, the 
proper office of which is to make the laws ; the Judicial, which 
is rightly exercised in the interpretation of the laws, inquiring 
also into their infraction, and applying remedial justice ; and 
the Executive, which manages the affairs of the state committed 
to its charge, according to the laws, and enforces, if necessary, 
the decrees of the judicial department. 

The security of the people, in their rights of person and prop- 
erty, depends upon the separation of these three powers into 
distinct departments, and upon the adoption of rules of govern- 
ment which shall limit and prescribe the powers to he exercised 
by each department, providing that each shall operate as a 
check upon each of the others, in such a mode as to resti-ain all 
within their proper limits. 

How to eftiact this is a problem not yet solved. The expe- 
rience of the last few years leads to a fear that it is ono which 
is never to he finally solved, until righteousness and peace per- 
vade the whole earth. 

In some govemments the three powers are mixed and con- 
fused, without definite limits, running into each other, and per- 
haps retrospective and expostfaeto in their operation, and not 
exercised alike in their relation to all persons and all actions. 

The monarch who reigns without restraint, and whose will 
is the law of his realm, who directs what shall be done, and 
how and when it shall be done, approves or condemns at pleas- 
ure what has been done, and punishes without remorse or 
mercy the most venial, and even meritorious acts, with the 
same severity aa the most atrocious crimes, is a lawgiver, a 
judge, and an executive potentate. It may be his pleasure to 
define the action which is required of his subjects, by particular 
rules prescribed for their observance. It may be that the rule 
is, that whatever is done without his permission may be treated 
as an offence committed. These are both instances of a rule 
which is prospective. It may be that he blends the legislative, 
judicial, and executive powers in a single action of his will, by 
which he regards something done, or left undone, by one of 
his subjects, as an offence which he punishes at his discretion. 
It may be that he exercises but one of these powers in a par- 



by Google 
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ticular case. He prescribes the rule, and sees fit not to en- 
force it. This is legislation alone. He regards a thing which 
when done was not in violation of an existing rnle, as a matter 
to be punished. This is, in its nature, an ex post facto law, 
which is promulgated, and sentence rendered, and carried into 
execution forthwith, by an order which forms part of the trans- 
action, — and may be deemed to be an exercise of judicial and 
executive power. It may be that he regards the mere exist- 
ence of one of his subjects as an obstacle to some proposed 
action, and by a summary order sends him to execution, in 
which case neither legislative nor judicial power is exercised. 
The act is an exercise of despotic executive power only. These 
instances may suffice to show us that the three powera which 
have been mentioned, exist, even in such a government, while 
it is at the pleasure of the despot which of them shall be exer- 
cised, and the manner of their exercise ; the ordinary result 
being that the executive power is often the sole power which is 
brought into action. 

What has thus been said of the despotic power of the mon- 
arch, is equally true of an oligarchy which may be equally a 
despotism. 

It makes no essential difference in the principle, that the 
powers of government are exercised by several persons, as a 
supreme power. In their united action, or in the action by the 
voice of a majority, if that be the nature of the case, they exer- 
cise the three powers named, and may exercise them in the 
same manner, or omit the exercise of one or more of them at 
their pleasure. 

It makes no difference whether this body be called a Council, 
a Senate, a holy Vehm^, an Inquisition, a Congress, or a GovH- 
martial; or whether its acts are in the form of laws, decrees, 
orders, judgments, or sentences, if it exercise the supreme 
power of government, without restraint, at the pleasure of its 
will. 

The same is true of a democracy, acting by majorities, and 
ruhng without restraint. If the democracy be of limited num- 
bers, the ruling power may resolve itself into what, if it were 
not the supreme power, would properly be denominated a mob ; 
but it would not thereby have changed its character. A mob 
sometimes assumes to itself, and exercises all these powers. At 
times it makes a show of the jucUcial, and perhaps apphea an 
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THE THREE POWEES OP GOVERNMENT. 5 

expost faoto rule. Bnt its action usually presents more of the 
executive feature, than of the legislative, or judicial. 

I need not argiie to you that there is no security for civil 
liberty (but that would be an inappropriate phrase), that there 
is no civil liberty in such a government. Property, liberty, 
and life itself, are held at the unchecked will of an irresponsible 
power. No one knows, from day to day, that he is, for an 
hour, secure of either. The hand of a "familiar," or an " offi- 
cial," or a sergeant-at-arms, or a corporal of the guard, may be 
laid on him at any moment; and the dungeon, the rack, the 
stake, the guillotine, or the gibbet, may follow, without the 
possibility of the intervention of any habeas corpus, or other 
stay of proceedings, except at the pleasure of the ruling power. 

The sentence denounced may be unjust, without excuse or 
palliation. There is no power to stop it, except the power 
which decrees it shall be executed. The proceedings may be as 
secret as the grave. The husband or fatlier, the son and 
brother, the wife and daughter, may disappear, without a ti'ace 
left behind by which to discover the place of imprisonment or of 
burial ; or the aiTest, incarceration, and execution, may be at 
high noon, in the presence of weeping relatives and trembling 
spectators, and the doom be equally beyond any power of delay 
or prevention. 

I have thus described some of the most odious forms of des- 
potic power. 

But there may he otlier forms, presenting, ostensibly, less 
odious characteristics, in which the powers of government may 
he exercised in a similar manner, but to a limited extent only, 
and perhaps in rare instances, and these by usurpation. Some- 
thing of this kind is to be expected at the present day, rather 
than the absolute power of which I have just spoken. Civil 
liberty may exist, to some extent, greater or less. There may 
be, in quiet times, no cause of complaint of the administration of 
the government. But if the exercise of despotic rule may be 
admitted at all ; if it is conceded that emergencies may arise 
when snch authonty may be exercised ; if it is permitted to exist, 
even as a possibility, — to the extent of its exercise, whatever 
that may be, civil liberty is but at the pleasure of the govern- 
ment which does or may exercise it, and all persons hold their 
property, liberty, and lives, at the pleasure of whoever may, on 
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6 THE THEEB POWERS OF GOVERNMENT. 

one pretext or another, put in motion the engine of despot- 
ism. 

One of the great struggles of the civilized world has been to 
shake off and overthrow despotic government, whether exhib- 
ited in one or the other of its various forms, and to substitute a 
government which should maintain and preserve civil liberty. 

It needs no argument to show that such a government cannot 
be expected from an absolute monarchy, nor from any limited 
number of people exercising the power of government with an 
interest adverse to that of the whole people; nor from the 
great body of the people, exercising all the powers of govern- 
ment in mass-meeting, with no study of the principles which lie 
at the foundation of all good government, and subject to the 
influence of demagogues whose interest it is to make the worse 
appear the better reason. 

If the people generally are ignorant, they become the prey 
of the designing. But education alone furnishes no guaranty 
for the maintenance of liberty. On the contrary, it is consist- 
ent with extraordinary corruption. 

If the people are corrupt, it is in vain to expect that the 
government which they set up will he any better than the con- 
stituency which it represents. 

In neither of these cases can it be hoped that the different 
powers of government wil! be faithfully exerted for the promo- 
tion of liberty, even if their administration is committed to 
separate and independent departments. But these are extreme 
cases. 

It is in those states of society in which the great mass of the 
people are neither so ignorant as not to understand their rights, 
nor so corrupt as to barter them away, or to be regardless of 
them, that there is a well-founded hope for the preservation 
of liberty. 

Even there, the best arrangements for civil government may 
be overturned, for the time being, by the passions of the multi- 
tude; and repentance, if it come at all, may be altogether too 
late to remedy the mischief which passion and recklessness have 
produced. 

The greatest safeguard which the case admits of, — guarding 
against the errors of ignorance, on the one hand, and passion 
on the other, — guarding, so far as may be, against the corrup- 
tion which sometimes contaminates numbers of the people, — is 



by Google 



THE THREE POWEES OP GOVERNMENT. i 

in the distribution of the powers of government into tlirots 
separate departments, in the manner already indicated. 

The republics of the ancient world furnished only a very 
limited security to civil rights. 

The legislative and executive powers were generally in the 
hands of one person, or body of persons, and although the 
judicial power was nominally separated, yet, being the weaker, 
it could, from its nature, have but little independence when the 
other two were united against it. In fact it was substantially 
subservient, from the nature of the case. 

The attempt was long since made, in England, to separate 
the legislative, judicial, and executive powers, and to erect 
them into distinct, and to some extent, independent depart- 
ments of government ; and by this means, and by the declara- 
tion of certain pnnciples of right, to secure civil liberty to the 
people. These principles are set forth in Magna Cliarta, the 
Petition of Right, the Habeas Corpus Act, and the Bill of 
Rights. 

Mr. John Adams in the preface to the "Defence of the 
American Constitutions," published in London, in 1787, says : 
" The people's rights and liberties, and the democraticat mixture 
in a constitution, can never be preserved without a strong ex- 
ecutive, or, in other words, without separating the executive 
power from the legislative. If the executive power, or any 
considerable part of it, is left in the hands either of an aristo- 
cratioal or a democratical assembly, it will corrupt the legis- 
lature, as necessarily as rust corrupts iron, or as arsenic poisons 
the human body ; and when the legislature is corrupted, the 
people are undone." 

After quoting Tacitus, as doubting the practicability, or the 
duration, of a republic in which there is a governor, or senate, 
and a house of representatives, though he admits the theory to 
be laudable ; and Cicero, as declaring the superiority of such a 
government, Mr. Adams says : "As all the ages of the world 
have not produced a greater statesman and philosopher, united 
in the same character, his authority should have great weight. 
His decided opinion, in favor of three branches, is founded on a 
reason that is unehangeable ; the laws, which are the only pos- 
sible rule, measure, and security of justice, can be sure of pro- 
tection, for any course of time, in no other form of government." 

He then says ; " If Cicero and Tacitus could revisit the 
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earth, and learn that the English nation had reduced the great 
idea to practice, and brought it nearly to perfection, bj' giving 
each division a power to defend itself by a negative ; had found 
it the most solid and durable government, as well as the most 
free ; had obtained, by means of it, a prosperity among civilized 
nations, in an enlightened age, like that of the Romans among 
barbarians ; and that the Americans, after having enjoyed the 
benefit of such a constitution a century and a half, were advised 
by some of the greatest philosophers and politicians of the age 
to renounce it, and set up the governments of ancient Goths 
and modern Indians, — what would they say ? That the Amer- 
icans would he more reprehensible than the Cappadocians, if 
they should listen to such advice." 

But the negative in the monarch of the English Constitution 
is merely nominal, being never exercised ; and it is for this 
reason, and from the fact that there ia in the English unwritten 
constitution no recognized power otherwise limiting the legisla- 
tive authority of Parliament, that that body is often termed 
omnipotent. If Parliament refuses to sanction the measures of 
the ministiy, who represent the king, the ministry resign, or 
the king dissolves Parliament, and there is a new election. If 
measures are adopted by Parliament against the will of the ex- 
isting administration, the ministry resign or acquiesce. But 
there is no power, on the part of the judicial department, to 
declare any act of Parliament void, because in violation of 
Magna Charta, or against the Petition of Right, for even these 
are not recognized as the supreme law of the land, unalterable 
except by the act of the great body of the people ; the first 
being a grant or declaration by the king, and the latter a par- 
liamentary declaration of right. 

Montesquieu, in his chapter on the Constitution of England, 
says ; — 

" When the legislative and executive powers are united in the 
same person, or in the same hody of ms^istrates, there can be no 
liberty ; because apprehensions may arise, lest the same monarch or 
senate should enact tyrannical laws, to execute them in a tyrannical 
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" In the republics of Italj, where these three powers are united, 
there is less libertj than in oui roonaichies. Hence their govern- 
ment is obliged to have recourse to as violent methods for its sup- 
port, as even that of the Turks j witness the state inquisitors, and 
the lion's mouth into which every informer may at all hours throw 
his written accusations. 

" "What a situation must the poor subject be in, under those 'repub- 
lics I The same body of magistrates are possessed, as executors of 
the laws, of the whole power they have given themselves in quality 
of legislators. They may plunder the state by their general deter- 
minations! and as they have likewise the judiciary in tlieir hands, 
every private citizen may be ruined by their particular decisions, 

"The whole power is here united in one body ; and though there 
is no external pomp that indicates a despotic sway, yet the people 
feel the effects of it every moment." j 

There are under the English Constitution checks which in 
some measure compensate for the lack of a negative by one 
department of the government upon the proceedings of the 
other. 

The monarch is nominally possessed of the executive power, 
but he is surrounded by a ministry who mainly exercise it in 
feet, and who are |held responsible for its exercise. The mon- 
arch is irresponsible, — can do no wrong politically. But if 
tlie miuisti-y transcend the existing laws they are held account- 
able, criminally and civilly, unless they can obtain an act of 
indemnity. The power of the king to dissolve the Parliament 
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is a prerogative check upon a parliamentary encroachment. 
The legislative power is deposited in two branches, the members 
of one branch holding their seats generally by hereditary right, 
those of the other through elections by the people ; the inter- 
ests of the two classes not being identical, sometimes even 
antagonistic, and the hereditary branch opposing a conservative 
cheek upon radical changes which may be desired by the other. 
■At the same time the executive, by a power to create peers, 
who thereby become members of that bi'aiich, holds a check 
upon it, which may prevent its conservatism from interposing 
an obstacle to reform, or its hereditary aristocracy from becom- 
ing dangerous to the crown. Parliament, on the other hand, 
lias the power to refuse supplies, and thus paralyze the action 
of the executive, and check obnoxious measures. And the 
judiciary, although the incumbents of the bench are appointed 
by the crown, are, from the tenure of their appointment, as 
independent, as the nature of the case will admit, of both king 
and Parliament. 

The three powers of government being thus placed in sepa- 
rate departments, it remains to be seen whether these checks do 
not practically provide for the security of liberty, at least equally 
well with a form which is, theoretically, more jjerfect, by means 
of negatives which the different departments have on each 
other. They will provide as eifectually for that security, if 
these negatives shall practically lose their theoretical force and 
themselves become nugatory. 

One of the great objects of a considerable portion of the early 
settlers of this country was to obtain the security of civil rights 
as well as of religious liberty. But it was not to be expected 
that in the infancy of the colonies, dependent as they were to a 
great extent upon the crown, and separated into distinct com- 
munities, any well-defined arrangement of the powers of gov- 
ernment could be perfected by them. It was only after the 
declaration of independence that the people had an opportunity 
to devise and adopt a more perfect system than that of Great 
Britain (theoretically at least), for the security of civil liberty, 
by the formation of written constitutions, which in theory are 
the fundamental law prescribed by the people, as the source of 
political power. These not only separated the three great powers 
of government, and placed them in separate departments, but 
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limited and controlled the action of the departments by the dec- 
laration of fundamental principles, which none of the depart- 
ments, nor even all of them combined, might lawfully disregard 
or violate. And further, by the adoption of checks, conferring, 
to an extent, greater or less, the power of restraint in each upon 
the action of the other, in the exercise of the powers granted, 
civil liberty and civil riglits were to be guarded by the inde- 
pendent action of each in its separate sphere. 

Upon the declaration of independence the people of the new 
States proceeded to organize State governments, each State for 
itself. Some of them continued to act under their original 
charters, as the foundation of their government, but most of 
them framed written constitutions, which became the organic 
law of their respective States. Even before tlie final adoption 
of the Declaration of Independence by Congress, Virginia formed 
such a constitution, consisting of a Bill of Rights and a Form 
of Government.^ Other States followed. Some with separate 
bills of rights, and others incorporating assertions of right and 
principle into tlie frame-work of their foim of government. 
At a later period a Constitution was adopted by the peoples of ai! 
the States for the limited purposes expressed in it, which con- 
tained an express provision that " this constitution, and the laws 
of the United States which shall be made in pursuance thereof, 
and all ti'eaties made or which shall be made, under the author- 
ity of the United States, shall be the supreme iaw of the land ; 
and the judges in every State shall be bound thereby, anything 
in the constitution or laws of any State to the contrary notwith- 
standing." 

The principles of the State constitutions for the security of 
civil liberty were afterwards expressly incorporated into it, in 
the shape of amendments. 

1 It haa been denied that the States were at any time aoveieign. That position can- 
not be maintaiued. Witbont entering into the argument here, it may be well to Bay, in 
this tonneotion, that in this adoption of a Constitution, — a fliadamental law for the 
fbundation of civil government within her borders, defining the rights and HabilitieB 
of her oitizena, — a law which had no rule or authority above it, and which was 
therefore the exercise of the highest possible attribute of eovereiguQ-j — Tirginia 
neither asked the permission of Congress, nor submitl:ed her constitution to the re- 
vision of that body. And allhougbMasaachuEetts and some other of the colonies asked 
the advice of Congress in relation to "leaking up civil goveniment," no one of the 
States ever asked permission to adopt a constitution, or submitted that which the peo- 
ple bad adopted, or proposed to adopt, to Congress for the sanction or approbation of 
that body. There was no power in Congress to control the action of the States in the 
adoption of their fundamental law, and of course none ia regard to any other law. 
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In tliess constitutional provisions of the States, and of the 
United States, — in the separation of the legislative, execntive, 
and judicial powers, — in the independence of each, within its 
proper sphere, — and in the checks which are provided, to pre- 
vent, a9 far as may be possible, encroachments by either, — ■ 
rests the great security of civil liberty in this country. 

It was reserved to the judicial department of the United 
States to declare, that by the written fundamental law thus 
prescribed in the Constitution of the United States, there ex- 
isted a power in that department to guard against any infringe- 
ment of such rights of the people as were protected in that 
siipreme law and might be within the jurisdiction of that depart- 
ment, by a judicial decision declaring the absolute nullity of any 
act of the legislative department, which should be passed in 
violation of the provisions of the Constitution. 

This, however, was but a legitimate result from the fact that 
the people had prescribed a paramount law, binding upon all 
officers of the government, as well as upon the people ; and the 
fact that the judicial department is, in all cases whicli its pro- 
cess can reach, the interpreter and judge of the law of the land. 

The same principle is applicable to the constitutions of the 
several States, so far as they are not controlled by the Consti- 
tution of the United States. 

Our constitutions doubtless admit of improvement in some of 
their details. But these improvements are not to be looked for 
at the hands of those who make flaming speeches about the 
march of knowledge, and who decry the labors of the original 
framers of the fundamental laws of the States and of the nation. 

The original constitutions were fi-amed in times which brought 
the great principles of civil liberty, and the true rights and in- 
terests of the people, prominently into view, and when parties 
had not been formed to serve the ambitious projects of those 
who were seeking to acquire, or preserve, power and place. 
They were formed by men better versed in the history of the 
ancient republics than those who are now crying out for change. 
They were formed in times favorable for a calm and temperate 
consideration of the momentous questions involved in the for- 
mation of a fundamental paramount law. And it will, be the 
part of wisdom in their successors, to consider and deliberate, 
as carefully and intelligently as they did, before any action is 
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takon which shall ignore or violate the fundamental principles 
upon which they based their action. 

If they considered slavery a subject respecting which it was 
expedient to make coinpromises for the sake of union, it was 
certainly not the part of wisdom in their successors, in the slave 
States, to cherish and extend that institution, instead of provid- 
ing for a gradual emancipation. And it remains to be seen 
how far it was and is wise, in the successors of those persons in 
the free States who deemed it better to secure a united govern- 
ment over the whole country than to go to war upon objections 
to that institution, — to break the bonds of the slave suddenly, 
and entirely, and then to endanger all the principles of civil 
liberty, by a controversy whether the newly emancipated slave 
shall at once have the right of suffrage. The emancipation has 
imposed hardship, misery, disease, and death upon immense 
numbers of those whom it set free. If it shall be the means of 
breaking down the divisions which separate the legislative, 
executive, and judicial powere, and thus of destroying the 
safeguards of civil liberty, our successors may yet have bitter 
occasion to believe, that bad as African slavery must be ac- 
knowledged to be, the loss of all security for persons and 
property is an evil of infinitely greater magnitude. 

The safeguards of civil liberty provided by the wisdom of 
the fathers have certainly been sadly prostrated in the time of 
the children, and the end is not yet. At the very first strain 
upon them they gave way, partly on the plea of necessity, — 
the tyrant's plea, — which often means mere questionable expe- 
diency, — partly by reason of the personal ambition which leads 
the individual to seek his own elevation without regard to the 
rights of otiiers, and which induces him to excite and mis- 
lead the people, in order to promote and secure his own self- 
ish ends, — an ambition which has been in all ages the curse 
of political rights and civil freedom. 

The first breach in the defences of constitutional liberty, dur- 
ing the late war, was in the adoption of new and extreme con- 
structions of the Constitution of the United States, particularly 
in that construction of the "war power" which caused it to 
overshadow all the other powers of the government, and made 
the President a despotic ruler. He could do whatever the 
necessity of the hour required, he being at the same time. 
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tlie sole judge when the necessity existed, and what it re- 
quired. 

Strange as may now seem this assertion of the despotic power 
of the Executive, it found ready adherents, and became, with 
the party in power, almost a recognized axiom in the interpre- 
tation of the Constitution, even among those who are now 
quite as ready to maintain an equally engrossing and des- 
potic power in Congress. With them the war is not yet 
ended, and it will not be nntil their selfish ends'and purposes 
are accomplished and secured. 

I proiMJse to call your attention to somo of the evidences of 
this assumption of power by the Executive, and by Congress. 

Of that great humbug, tlie emancipation proclamation, which 
Mr. Lincoln at the time compared to the Pope's bull against 
the comet, — and of which Mr. Tliaddeus Stevens of Pennsyl- 
vania said, recently, that " no thoughtful man ever supposed 
that it liberated a single slave," I have spoken and written 
heretofore. '^ Noble in sentiment," he said ; but it must stand 
as one of the evidences of the readiness of the persons then 
in power to' disregard the provisions of the Constitution, re- 
specting the rights of the States and of the people. 

It has been asserted that if it did not liberate the slaves, it 
had a great effect in securing the success of the war. On the 
contrary, in my opinion, it had a direct tendency at the time to 
jeopardize its success. It doubtless gratified radical politicians, 
who should have given their hearty support to the prosecution 
of the war without it ; but it cooled the zeal of others, who, 
however earnestly they might iiave desired the emancipation 
of the slaves, hy any constitutional means, yet saw in it the 
inauguration of a system of measures, under a pretext of the 
" war power," which could have no legitimate existence 
tinder the Constitution, and which, while professing to make 
freemen of slaves, in fact made slaves of freemen. Certainly 
its direct tendency was to induce the rebels to fight with 
greater desperation.^ 

I Tbe effect of the proclamation, in exciting on thusiaBin in support of the war, if to 
be found anjtrbere, mnet buve exbibited itself in Masaachaaetts. The Ikct, however, 
that nut even a companj of volunteers was raised In Massacliusetts afler the procla- 
mation waB iaaned; but that the quota of troops required from that State, auhae- 
quentlTi was made up hy tlie hardest of drafting, and by sending to Canada and 
Germanv for white men, and ail over the country fof negroes, shows that the procla- 
mation, if It had any effect, operated as a lyet blanket. 



b, Google 



THE THREE POWERS OP 60TEENMENT. 15 

The attempt, by a presidentia! proclamation, to declare mar- 
tial law over the whole of the United States, and to suspend 
the habeas corpus throughout the length and breadth of the land, 
without regard to the existence of active militaiy hostilities in 
particular localities, was an act of a kindred character, so far as 
constitutional power was involved, bwt much more mischievous 
in its pretensions. 

A departure from its proper province has not been confined 
to the Executive department. With less of excuse, if possible, 
Congress has quite as signally violated the principles which 
should limit the action of that department ; firat, hj attempt- 
ing to confer unconstitutional power upon the President ; after- 
wards by endeavoring to concentrate power in itself. 

The Constitution provides that the privilege of the writ of 
habeas corpus shall not be suspended unless when in cases of 
rebellion or invasion the public safety may require it. 

I have heretofore had occasion to maintain that this is a 
restriction and limitation of the power of suspension, and not a 
grant of such a power. 

It is true that the government of the United States is a 
limited government, having only the powers expressly granted, 
or such as are incident to those powers, and it is true also tliat 
there is no grant of a power, in terms, to issue the writ of habeas 
corpus, or of a right to suspend it. 

But the right to constitute courts carried with it, as an in- 
cident, the right to regulate the process and proceedings of those 
courts, within the limits of the jurisdiction authorized by the 
Constitution ; and among other things to authorize the issue of 
the writ of habeas corpus, as well as other writs ; and of course 
to prescribe, by law, the times and seasons, terms and condi- 
tions, in and upon which it should be granted or refused. 

Under this general incidental authority, the right to regulate 
the writ is clearly a legislative power, in regard to the suspen- 
sion of the privilege of the writ, as well as in regard to the 
issuing of it. 

The framers of the Constitution, well aware that an un- 
limited power to suspend the privilege of this great safeguard 
of civil liberty would be liable to great abuse, inserted this 
clause of restriction and limitation upon the power of Congress 
in this respect. 
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Tho connection of the clause in the Constitution serves to 
show, that even if it were to he regarded as a grant of a power 
of suspension, the power is a legislative and not an executive 
power. And this has hoen its practical construction, for the 
ori^nal proclamation of Mr. Lincoln suspending the privilege 
of the writ, was not deemed, even by his political friends, a 
rightful exercise of executive power under the Constitution, as 
is fully shown by the fact that Congress passed an act, purport- 
ing to authorize the President to suspend it, when in his judg- 
ment the public safety should require it. 

But this power of suspension, being a legislative power, it is 
not competent for Congress to grant away, or transfer it, any 
more than it is competent for that body to give to the President 
the power to say when and on what terms and conditions it 
shall be issued in the first instance. This is clear, upon the 
general principle that no legislative body can transfer and assign 
any of its powers of legislation. But the conclusion that the 
power to suspend cannot be assigned, or committed to the Ex- 
ecutive, is apparent, further, from the fact that this clause of 
limitation shows that a judgment is to be exercised as to the 
time when the privilege may be suspended, within, and ac- 
cording to the limits of the Constitution. " The privilege " . . . . 
" shall not be suspended, unless when in cases of rebellion or 
invasion the public safety may require it." 

The question whether there is rebellion or invasion is to be 
determined by the proper authority, in reference to this sub- 
ject. But it is not sufficient to authorize the suspension, that 
there is rebellion or invasion, — for that alone may not show 
that the public safety requires the suspension. There must be 
a judgment exercised at the time, not only that there is rebellion 
or invasion, but that the public safety does or may require the 
suspension ; and this right of judgment involves the exercise of 
discretion on the part of the party who possesses, and may exer- 
cise the authority. It is perfectly clear that Congress pos- 
sesses the power to exercise this judgment and discretion, and 
it follows with equal clearness, that it is its dutt/ to judge ; and 
that the pow&r and dut^ cannot be assigned to another depart- 
ment, either executive or judicial. 

Another violation of constitutional duty by the two Houses 
of Congress of a different character, and perhaps one which tho 
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Supreme Court cannot reach, is found in a sun-ender by each 
to the other, of a part of its constitutional power, by a joint 
resolution, in these words : — 

" Be it resolved by the House of Representatives (tbe Senate 
concurring), That in order to close agitation upon a question which 
seems likely to disturb the action of the government, as well as to 
quiet the uncertainty which is agitating the minds of the people of 
the eleven States which have been declared to he in insurrection, no 
senator or representative shall be admitted into either branch of 
Congress, from any of said States, until Congress shall have declared 
such States entitled to representation." 

If this was to be regarded as an act of legislation, so that the 
resolution is to have force as a law, it would be void ; because 
the two Houses have assumed to act without the approval of 
the President. It would be a usurpation, the Constitution re- 
quiring that every order, resolution, or vote, to which the con- 
currence of the Senate and House of Representatives may be 
necessary, except on a question of adjournment, shall be pre- 
sented to the President, who may interpose his objections. 

But a distinction seems to be made between & Joint resolution 
and a coneurrent resolution, and no doubt this resolution was a 
little private arrangement between the two Mouses, — a bargain 
respecting the exercise of the power severally possessed by each of 
judging of the election of its own memberB. Such is its true char- 
acter, and as such, if it had taken the shape and form of ordin- 
ary legislation, with the prefix, "Be it enacted," or " Be it 
resolved, by the Senate and House of Representatives," and if it 
had been presented to and approved by the President, that 
would not have rendered it a constitutional act. I admit, that 
with the President's approval, it would have been no better 
than it is at present. 

The Constitution provides that each House shall be the 
"judge of the elections, returns, and quaHtications of its own 
members." There is a duty^ as well as a power, of judgment. 

From the very terms of the provision, the power granted is 
a several power ; and thus it involves a several duty. It is not 
the subject-matter for a bargain between them. Neither House 
can confer upon the other any power to judge in relation to the 
subject, or agree to act in the matter according to the judg- 
ment of the other ; and so they cannot agree that they will 
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jointly judge of the elections and qualifications of the members 
of both Houses. That would clearly be in violation of the pro- 
vision that each shall judge of its own, 

If, then, they cannot agree to judge jointly, they cannot 
agree that the one shall not ju|ige and act without the consent 
of the other, or until a certain contingency shall happen, for 
that is an attempt tn limit the action of each as to time, which 
is as much matter for the judgment of each, as any other part 
of the duty relating to the subject. 

If we were to suppose this resolution to be valid, the result 
would be, that the House has tied its hands by a bargain, so 
that it cannot perform its constitutional duty without the con- 
sent of the Senate ; and that the Senate cannot perform ita 
constitutional duty without the consent of the House ; and this 
in relation to a matter respecting which the Constitution has 
explicitly provided that each has a separate duty to perform. 
It was said by a senator who supported the resolution, " It 
is a mere legislative declaration of our opinion and determi- 
nation, that until Congress has declared the State (whichever 
one it may be that is before us) to be in a condition to be rep- 
resented here, neither body will act upon the credentials of 
members. This admits that the action is legislative in its char- 
acter, and this legislative declaration of their opinion and de- 
termination, is neither more nor less than a legislative bargain. 
The House initiate it, " Resolved (the Senate concnrring)," 
and the Senate concur, that is they agree. It was made a 
" concurrent resolution," because it was intended merely that 
the two Houses should agi-ee, and not that the President should 
be asked to approve, 

The same senator said : " Even after we have done it, after 
we have made that legislative declaration," , . . . " we as a 
Senate, I concede, can, in spit« of this legislative declaration, 
at any moment take them " (the credentials) " from the table 
and act upon them, without asking the consent of the House 
of Representatives ; and the House can, on its own side, in spite 
of this resolution, if passed, take the credentials of those claim- 
ing to be members of that House, and act upon them if it 
pie....." 

But a " legislative declaration " by both Houses, concurring 
in a resolution, is an act of legislation, and this act of concur- 
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rent legislation provides that no senator or representative 
shall be admitted, &c. It is not a declai'ation of each House 
of its intention to govern its own action in a particular mode. 

If this agreement of the two Houses is not binding on them, 
as it is thus admitted that it is not, it is precisely because it is 
unconstitutional for them thus to agree, by reason of the con- 
stitutional provision that each shall be the judge of its own 
elections. It is not the leas a bargain, because it is not binding. 
It has not been the less abided by and acted on as a bargain, 
because it is thus unconstitutional. That is the very objection 
to it. If it had been a valid agreement the objection would fail. 

This denial of the right of representation until Congress shall 
have declared such States entitled to representaiion seems to be 
placed upon two grounds : one, that it is the constitutional right 
of the two Houses of Congress to judge of the election of their 
. own members, which is violated by the very resolution itself ; 
the other, that an inquiry is to be made whether the States 
■whose right of representation is in question are in the union. 
Sometimes the two are connected in a single proposition in 
this form, — The two Houses are empowered to judge of the 
election of their own members, and must therefore inquire 
whether the States, from which persons present themselves 
as members, ai'e in the Union or not. 

That such an inquiry may be made, in the case of an attempt 
to send senators and representatives by a community or terri- 
torial organization never yet in the Union, is true. But it is not 
true in relation to States already admitted. Until a revolution 
tabes place, an inquiry whether they are in the Union for the 
pui-pose of representation, is preposterous. They cannot right- 
fully be denied representation on any plea that they are not in 
the Union, because they cannot take themselves out of the 
Union, nor be turned out of the Union, except by revolution. 

But this bargain, by which the two Houses undertake to 
limit their constitutional powers, and to surrender their consti- 
tutional duties, is only part and parcel of a more stupendous 
departure from the limits of their constitutional authority, by a 
denial that the States in question have a right to be represented 
in their respective Houses. 

The purpose of this denial, it is admitted, is to compel the 
States to adopt certain proposed constitutional amendments, and 
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perhaps to amend their own constitutions, also, beyond the 
terms and scope of the amendments so proposed. It does not 
appear how much, or what, is to be required, before the two 
Houses,, acting under their bargain, wi3! consent to exercise 
their duty of judgment. The adoption of amendments proposed 
will probably be deemed enough, provided it shall clearly ap- 
pear that the adoption will secure the dominant party in the 
possession of the offices. If there is a well founded doubt of 
that, then more must be required. This is the most charitable 
supposition, for if this is not the object, it must be revenge and 
vengeance, passions which it must not be surmised are the 
motives of legislation. 

Its pretext is that the States which are thus denied a repre- 
sentation have revolted and thereby lost their riglit of represen- 
tation, and cannot be entitled to it again until they are recon- 
structed, and that this reconstruction is within the power and 
a part of the duty of Congress. 

If those States bavo lost their rights, and are not in the 
Union, then the Union is dissolved, so far as they are concerned. 
On what ground are we to arrive at such a conclusion ? If we 
reach that conclusion, or a conclusion, on any ground, that they 
are not in the Union, how are they to adopt a constitutional 
amendment ? 

The passage of acts for the confiscation of property, as a pun- 
ishment for offences committed against the United States, the 
confiscation to be made effectual without trial and conviction of 
the alleged offence, is another departure from the duty and 
power of the legislative department. It is an attempt to assume, 
or to transfer to military tribunals, the functions belonging to the 
judicial department, — is of a most dangerous character, and 
against an express provision of the Constitution that " the trial 
of all crimes, except in cases of impeachment, shall be by jury." 

On the 9th of April, 1866, Congress paised, over the veto 
of the President, " an act to protect all persons in the United 
States in their civil rights and furnish the means of their vindi- 
cation." 

The first section of it is in. these words, " That all persons 
born in the United States, and not subject to any foreign power, 
excluding Indians, not taxed, are hereby declared to be citizens 
of the United States j and such citizens of every race and color, 
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without regard to any previous condition of slavery or involun- 
tary servitude, except as a punishment for crime wliereof the 
partj shill ha\e been duh convicted shall have the same right 
in e\eiy btate and Teintoiy m the United States to make and 
enfoice contiacts to sue be paities ind ^ve evidence ; to in- 
heiit juicha-ie lease sell hold ind convey real and personal 
propeity and to full and equil benefit of all laws and proceed- 
ings foi the secmity of petaoii and pioperty, as is enjoyed by 
vphite citizens tnd shiU be sutiect to hke punishment, pains, 
and penalties and to none other anj law, statute, ordinance, 
leguhtion oi custom to the c ntiar^ notwithstanding." 

I reoeive foi anothei occasion in inquiry into the right of 
Congress to creite citi^iens otheiwise than by naturalization 
laws, and the acquisition of territoiy, 

The other sections provide for an enforcement of the act by 
very extraordinary provisions for that purpose. No judge can 
make a decision against its constitutionality, without incurring 
a heavy penalty if his decision should be reversed, and certainly 
no judge can have any policy of insurance or guaranty against 
such reversal, in the existing state of things, however clear his 
legal convictions may be on the subject. The only course, 
therefore, for any judge of inferior jurisdiction, in order to 
make sure of avoiding fine and imprisonment, is to decide that 
the law is constitutional, notwithstanding he may be convinced 
beyond all possible doubt of its unconstitutionality, and he is 
under oath to perform iiis ofiicial duties faithfully. 

That the judicial function of impartial unbiased judgment is 
uprooted by such legislation needs no argument. It is in this 
particular a most gross interference with the appropriate duty 
of the judicial department. If it was not expressly intended to 
teiTify the incumbents of the bench, its framers were unfortu- 
nate in its construction. 

I omit at this time specification of other constitutional objec- 
tions, as the discussion would require more time than can be 
spared upon the present occasion. Suffice it to say that it is, 
in the length and breadth of it, a gross usurpation. 

With such asssumptions of power, and such violations of 
constitutional duty, by the Executive and Congress, we niigjit 
surely infer that the exercise of arbitrary power would be com- 
mon in the War and Navy Departments. 
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Two or three instances may serve as examples of what may 
be expected from the "war power," when it overrides consti- 
tutional safeguards. 

General Charles P. Stone was arrested under pretence of 
responsibility for the disaster of Ball's Bluff, and on vague 
accusations of other offences. He was in the military service, 
and therefore legitimately amenable to a court-martial, having 
a right to have charges and specifications filed against him, and 
to a trial. 

But this was no part of the purpose of his accusers. He had 
been a right arm to General Scott, in providing for the protec- 
tion of "Washington, at a time when its possession by the rebels 
would have secured their Independence. Ko one really doubted 
that he was a skillful, brave, and gallant officer. The primary 
cause of his arrest was probably to draw off the attention of the 
people from the failure of a favorite political partisan, then re- 
cently appointed a major-general, and who commanded at Ball's 
Bluff. I have been so assured by a gentleman who held a high 
command in that battle. 

But it was understood, further, that General Stone had said 
something of a senator which was not entirely respectful, and 
that he was not a person who could be brought to cooperate in 
the favorite measures of tJie party. And so he was imprisoned 
a long time in Fort Lafayette, his repeated demands for charges 
and a trial disregarded, and his prospects of success in his 
chosen profession ruined, at the will of the Secretary of War, 
in violation not only of the Constitution, but of express pro- 
visions of legislation for the government of the army. 

The proceedings had no warrant of law, military or civil. 
It was a most oppressive use of despotic power, assumed by 
usurpation, to serve partisan purposes, and one for which no 
atonement has ever been made. 

Smith, Brothers & Co., of Boston, were contractors for 
supplies for the use of the Navy Department, and fell under 
the displeasure of Lieut. Wise and some of his associates in the 
Navy Department. 

Their real offence seems to have been that they I'efused to 
become participators in frauds upon the government. In 1864, 
a charge was made against them that they themselves had de- 
frauded It. They were arrested by military authority, im- 
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prisonod in Fort Warren, and bail in half a miilion of dollars 
required. When they had prepared to give security in this 
enormous amonnt, the demand was abated to $20,000 each. 
Their houses were entered, and their repositories searched ; 
their store broken open, the lock of the safe forced, and their 
books and papers carried away ; and a court-martial was 
ordered for their trial in Philadelphia. 

Fortunately for them they had made their mark as adherents 
of the republican party and were thereby enabled to enlist 
senatorial and other influences in their favor. This reduced 
the bail, and obtained an order that the trial (which it was in- 
tended should be far away from their witnesses and means of 
defence) should be at Boston, where the offence, if any, had 
been committed; giving them, by a presidential countermand, 
what they should have had at first as a common right. 

The principal witness had previously written to his confidant, 
"I have been summoned before the select committee of the 
Senate for investigating frauds in naval supplies, and if the 
wool don't fly it won't be my fault. Norton, the Navy agent, 
has complained that I have interfered with his business. He 
and his friend Smith are dead cocks in the pit. We have got 
a sure thing on them, in the tin business. They that dance 
must pay the fiddler." — So far as he was able, he secured the 
success of his prediction that the wool would fly. "When a 
case comes to my oath, it's a won cause," said poor Peter 
Peebles, and so thought the naval officer. 

The trial was of great length, involving serious charges of 
fraud, and the examination of extended accounts amounting to 
a milhon and a quarter of dollars. But the charges were all 
triumphantly met and refuted. They were abandoned, sub- 
stantially, by the prosecution, except the single one of substi- 
tuting Revely for Banca tin, and thereby, as was contended, 
defrauding the government of $100, 

The fact that Revely tin was furnished, instead of Banca, 
was not denied ; but the charge of fraud was negatived by 
ample evidence to show that this was because Banca tin could 
not be procured just at the time when the tin was to be de- 
livered ; that Revely tin was jnst as good for the purpose for 
which it was wanted, as the other ; and by the testimony of the 
master founder at the yard where it was to be used, that for 
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seven years they had used no other than Revely. Tlie testi- 
mony of merchants, chemists, and assayers, was also introduced 
to show that there was in fact no difference between the two. 
But all this was insufficient. " Fie on your oivil courts," was 
the language of a high officer in the Navy Department ; " your 
civil courts are organized to acquit, Vv''e organize courts to 
convict." And so it proved. 

This contempt of civil courts, and avowed purpose of military 
tribunals, shows the total insecurity of civil rights in a gov- 
ernment ruiing by military commissions and courts-martial. 
Convictions are "a sure thing." The court-martial that tried 
Messrs. Smith, found them guilty of the tin ; and sentenced 
them to pay a iine of $20,000, and to be imprisoned for two 
years. 

The revising counsel for the Navy Department attempted to 
sustain the decision ; hut the senatorial influence was again 
brought to bear in favor of tlie faithful. The President com- 
mitted the case to the senator for a report, who justly, and 
properly, exonerated Messi-s. Smith from all blame, and the 
President disapproved of the proceedings, annulled the judg- 
ment and sentence, and ordered the accused to be discharged, 
perhaps in terms not very complimentary to the court, or 
others who were active in promoting the prosecution, as 
Messrs. Smith have not been able to obtain from the Navy 
Department a copy of his order. 

It can " need no ghost come from the grave to tell us," that 
if Messrs. Smith had been among those who believed that the 
government did sometimes lay its hand wrongftilly upon some 
of the people, they would have had a further and most woeful 
experience of the insecurity of civil liberty when the sovereign 
powers are exercised by a single department, without ehecfes or 
restraints. One of those gentlemen liad, recently before his 
arrest, expressed the opinion, that the government did not put 
its hand upon any one without good reason. His adherence to 
the party stood him in good stead, in procuring the i-eversal of 
the sentence, although even that could not withstand the malice 
of the prosecution, and the subservience of the court. And it is 
quite probable that his faith in relation to unwarrantable arrests 
has been somewhat shaken by his experience in this matter. 
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LamMin P. Milligan was a citizen of Indiana, where he liad 
resided twenty years, and had never been in the military or 
naral service of the United States. On the 5th of October, 
1864, while at his home, he was ari'ested by the order of the 
general commanding the military district of Indiana, and from 
that period was for a long time kept in close confinement. On 
the 21st of October, 1864, he was tried by a military commis- 
sion, convened by order of the general, on certain charges and 
specifications (substantially, it seems, that he belonged to a 
secret organization, which was conspiring to assist the enemy), 
was fonnd guilty, and sentenced to be hanged. An order from 
the War Department stated that the sentence had been ap- 
proved by the President, and directed that it be carried into 
execution immediately. An order was issued that he should be 
hung on the 19th of July, 1865. On the 10th of that month, 
Milligan presented a petition to the Circuit Court of the United 
States for a habeas corpus, and a discharge from his imprison- 
ment. The petition stated that since his arrest, the Circuit 
Court had held a session, empanelled and discharged a grand 
jury, and that no bill of indictment iiad been found against him ; 
and he claimed that he should be turned over to the proper 
civil tribunal, to be proceeded against according to the law of 
the land, or discharged from custody under the provision of 
the act of Congress of March 5th, 1863 ; insisting that the 
military commission had no right to try him upon any charges 
whatever, because he was a citizen of the United States, and of 
the State of Indiana, and had not been, since the commence- 
ment of the rebellion, in any of the States whose citizens were 
arrayed against the government of the United States, and that 
the right of trial by jury was guarantied to him by the Constitu- 
tion of the United States. 

The judges of the Circuit Court were divided in opinion upon 
the subject, and the division was certified to tlie Supreme Court 
of the United States. In this tribunal all the judges agreed 
that Milligan was entitled to be discharged. But they divided, 
five to four, upon some of the principles which were involved 
in the determination of the case. 

I have thus referred to a very few of the many instances 
furnished by the late war, of the insecurity of life, ajid of civil 
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rights, under a system, which, on whatever pretext, places 
despotic power in a single individual department, 

I have not adverted to the trial of the conspirators for the 
assassination of President Lincoln and Secretary Seward, be- 
cause I am disposed to regard that as an exceptional case in 
relation to some of the accused. 

There was hardly a decent pretence for regarding the offence 
as one which could he brought under the cognizance of a mil- 
itary trihunal. There was just about as mnch of a legal pretext 
for that, as there was for the refusal of Mr. Secretary Stanton 
to permit Mr. Ford, the owner, to sell the theatre in which Mr. 
Lincoln was assassinated. 

But after much thought, and some misgiving, I am inclined 
to acquiesce in the administration of lynch law upon very ex- 
traordinaiy occasions, and in very extreme cases, and to regard 
this case as one of that character. It had the form of a trial 
by a military commission, appointed for the purpose, but that was 
little better than a solemn farce. The Western " Regulators " 
sometimes go through the form of a trial by jury, and hang the 
subjects of their assumed jurisdiction, only after the rendition of 
a verdict, being predetermined from the outset to hang them ; 
and so in this case. The execution of Mrs. Surratt was no 
better than any other murder. 

While the executive power, which but a few years since was 
exalted by party politicians above the judicial, and even abovo 
the legislative also, has recently been swallowed up by the 
legislative branch, to a very great extent, the judicial depart- 
ment is exhibiting a partial independence, manifested, however, 
in some measure by a mere major vote. 

In the case of Milligan, to which reference has already been 
made, the majority of the court sustained these propositions : — 

" Military commissions, organized during the late civil war, in a 
State not invaded and not engaged in rebellion, in which the Federal 
courts were open, and in the proper and unobstructed exercise of 
their judicial functions, had no jurisdiction to try, convict, or sen- 
tence for any criminal offence, a citizen who was neither a resident 
of a rebellious State, nor a prisoner of war, nor a person in the naval 
or military service. And Congress could not invest them with any 
such power." 

" The guai-anty of trial by jury contained in the Constitution was 
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mtended for a state of war, as well as a state of peace ; and ia 
equally binding upon rulers and people, at all times and. under all 
circumstances." 

" The Federal authority having been unopposed in the State of 
Indiana, and the Federal courts open for the trial of offences and 
the redress of grievances, the usages of war could not^ under the 
Constitution, afford any sanction for the trial tliere of a citiKen in 
civil life, not connected with the military or naval service, by a mil- 
itary tribunal, for any offence whatever." 

So far very welh But a minority of four judges, speaking 
through the Chief Justice, take occasion to sustain that con- 
struction of the Constitution which subjects all civil liberty to 
military power in time of war. 

There are two or three matters in this opinion of the four 
judges which deserve your careful consideration. It is said : — 

"The power to make the necessary laws is in Congress; the 
power to execute in the Pi-esident Both powers imply many sub- 
ordinate and auxiliary powers. Each includes all authoiities essential 
to its due exercise. But neltlier can the President in war more 
than in peace, intrude upon the proper authority of Congress, nor 
Congress upon the proper authon'ty of the President. Both are 
servants of the people, whose will is expressed in the fundamental 
law. Congress cannot direct the conduct of campaigns, nor can the 
President, or any commander under him, without the sanction of 
Congress, institute tribunals for the trial and punishment of offences, 
either of soldiers or civilians, unless in cases of a controlling necessity, 
which justifies what it compels, or at least inspires acts of indemnity 
from the justice of the legislature. 

" We by no means assert that Congress can establish and apply 
the laws of war where no war has been declared or exists." 

" Where peace exists, the laws of peace must prevail. What we 
do maintain is, that when the nation is involved in war, and some 
portions of the country are invaded, and all are exposed to invasion, 
it is within the power of Congress to determine in what States or Dis- 
tricts such great and immi?tenl public danger exists as justifies the 
aitthorigaiion of military tribunals for the trial of crimes and offences 
against the discipline or security of the army, or against the puhUc 
safety." 

"We have confined ourselves to the question of power. It was 
for Congress to determine the question of expediency. And Con- 
gress did determine it. That body did not see fit to authorize trials 
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by military commission in Indiana, but by the strongest implication 
prohibited them. With that prohibition we are satisfied, and should 
have remained silent if the answers to the questions certified had 
been put on that ground, without denial of the existence of a power 
which we believe to be constitutional and important to the public 
safety ; a denial of which, as we have already suggested, seems to draw 
in question the power of Congi-ess to protect from prosecution the mem- 
bers of military commissions, who acted in obedience to their swperior 
ojfieers, and whose action, whether warranted h/ law or not, was approved 
hg that tipright and patriotic President, under whose administration the 
repuhlic was rescued Ji-om threatened destruction." 

I shall not detain you at this time with an argoraent to show 
that this places the libertitis of the whole country, ant! all its in- 
habitants, in the power of Congress, in time of war, if it pleases 
Congress to assume that there is great public danger. The 
safeguards of the Constitution of the United States, and those of 
the constitutions and laws of the several States, are swept 
away also in cases of " controlling necessity," of which the 
President may judge, — a necessity which justifies what it ia 
supposed to compel, or at least insures acts of indemnity from 
the justice of the legislature. — A necessity to do what the 
Constitution and laws will punish as a wrongful act, is not a 
necessity which the Cons g 
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proved by President Lincoln. We are not informed whether 
the approval of any other patriotic President, who may sit in 
the executive chair during another war, will authorize Con- 
gress to pass subsequent acts of protection for unlawful acts. 

It may well be maintained, that the legislature may provide, 
by a prospective law, for the protection of an executive officer, 
who is required by his superior to serve process, and who is 
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unable tojuiJgG whether the comniaii<l is lawful or not ; but the 
power asserted here by the minority of the court, for Congress, 
is, not only to make the party who exercises an assumed right 
of judgment, and issues his commands for death, imprisonment, 
or fine, in a case where he had no right whatever to sit in 
judgment, iii-espousible for his acts, however atrocious they 
may be ; but to do this by a statute passed after the fact, and 
thus, in cases of trespass and imprisonment, to take away a 
vested right of action existing at the time. 

This is done by the omnipotent Parliament of Great Britain ; 
but what clause of the Constitution of the United States con- 
fers such a power upon Congress, the minority of the Supreme 
Court do not inform us. 

Since the foregoing remarks were written a bill of indemnity 
has been introduced into the House by the Judiciary Com- 
mittee.^ 

This, however, is not the sole instance in which the minority 
of the court attempt to maintain a right of Congress to pass 
retrospective laws, depriving a party of vested rights, although 

1 The bill esiibita ver^ clearly tlia exteat of the power ckimecl. If such a power 
may be exercised in this cIhsb of cases, what shall prevent its exereise in averj" olber 
case, at the pleasure of Congress. 

" Be U macied, ^c. That all acta, proclamations, and ocdera of the President of the 
United States, or acts done by bis authority or approval, after the 1th of Movoh, 
1361, and before the 1st of December, 18GS, respecting martial law, military trials by 
court-martial or military commissions, or the arrest, impriaonroent, and trial of persons 
charged with participation in the late rebellion against tiie United States, or as aiders 
or abettors thereof, or as guilty of any disloyal practice in aid thereof, or of any viola- 
tion of the laws or usages of war, or of affoiviing aid and comfort to rebels against Iho 
aufbori^ of the Onited States ; and a]l proceedings and acts done or had bj conrts- 
marllttl or military commissions, or arrests and imijrisonments made in the premises 
by any persona by the authority, or the orders, or proclamations of the Pi^esident, 
made as aforesaid, are hereby approved in all respects, legalized, and made valid to the 
same extent, and with the same effects, as if said orders and proclamations had been 
issued and made; and said arrests, imprisonments, proceedings, and acts had been 
done under the previous express authority and direction of the Congress of the United 
States, and in purauanoe of a law thereof previously enacted, and expressly authorizing 
and directing the same to be done; and no dvil court of the United Slates, or of any 
State, or of the Disfjict of Colnmbia, cr of any District or Territory ot the United 
States, shall have or take jnrisdiction of, or in any manner reverse any of the proceed- 
ings had or acts done aforesaid ; nor shall any person be held to answer in any of 
said courts for any act done or omitted to be done in pm^uance of any of sflid proc- 
lamations or orders, or by authority or with the approval of the President, within the 
period Rtbre$aid, respecUng any of the matters aforeeaid; and all officeri and other 
persmimtheaei'meeqfthe IMtfd Statei, acting in the pi-etaiies, shall be held jnitnA fad 
to Iiave 5e«n authorized by tke Freiideat ; and all acts or parts of acts in 
the provisions hereof are hereby repealed." 



b, Google 



30 THE TimrB powers op govesnment. 

it is, on the authority of decided eases, far the most unwarrant- 
able instance, for the reason that it asserts a power to take away, 
at once and directly, a vested right of action. 

It is to be feared that in Congress, at the present time, the 
success of party ia paramount to all considerations respecting 
the integrity of tlie Constitution. With the dominant party 
the great subject of rejoicing ia in the fact that the constitu- 
tional power of the President to check unconstitutional or im- 
provident legislation is, for the time being, rendered inoperative 
by a party majority in Congress so strong that it can pass any 
measure which the party caucus shall dictate, over the veto. 
Constitutional objections on the part of the minority, to meas- 
ures devised by the majority to secure a party ascendency, are 
treated with scorn, and a veto ia a signal for passing with hot 
haste the measure which is objected to. The unprecedented 
course of refusing to print the message containing a veto, for 
the purpose of consideration, has been made recently the sub- 
ject of party gratulation.^ 

Thus the two Houses of Congress exercise their legislative 
powers uninfluenced by the checks and balances which the 
Constitution intended to place in the hands of the President, or 
rather perhaps previously influenced to disregard them. 

The great fear of party is not that the constitutional union 
of the States is endangered, and constitutional liberty imper- 
rilled, but that there may be loss of ofKce. 

The great subject of party denunciation is the Executive. 
The great question is not whether the President is exercising 

' Hera is what was Ejud of the passage of the District Suffrage Bill, a few days since, 
which certainly was HOt a measure that required indecent haste ; — 

" it WE16 expected that the House would aat ila heal upon the TOto immediately on its 
reception, aiid tliis expectation was not disappointedj for it was talten up and read as 
£Oon as it came ti'om the Senate, and the bill was at once put on ile passEige. The 
Senate went i. long step beyond its previoua record regarding vetoes. Tha uanal 
motion to Jay ou tbe table and print vsa made, bnt, to the astauishment of most spec- 
talore, and to tha gratification of not a few, tha chamber reftised to delay acUon long 
enough for thia purpcae, and there, as well aa auhsaqnently in the House, the bill was 
at ones put on ita passage. The message baa not yet been printed, andit seems likely 
enougli that the flitura coUactoi' of old documents will ssarch in vtun through the files 
of the Senate (or thia paper. As if to guard agoinst anoh a contingency, and with a 
possible instinctive petcaplion of its coming fate, tha Praaideut, establiahing a new 
pracsdent, had it veiy handsomely printed and stitched bafoi-e aendiag it to Congresa. 
Curiosity shops wanting a copy of the first veto that was printed before delivery, are 
hereby notified that this is tha document (or which application should be made." — 
Beaton Daily Aiheriiser. 
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bis powers constitutionally, but wbetber he sticks to tbe party 
which elected bim to office, in all measures which the leaders 
see fit to devise ; and the impeachment which is threatened, is 
in fact based substantially upon his feilure to follow the behests 
of the party. If be bad but been ready to concur in all the 
extreme and unconstitutional measures of the jiarty, we should 
have heard nothing of malversation in office. 

In the course of denunciation nothing is too violent, nothing 
too gi-oss. The political pulpit strives to come in for its share. 

The Rev. Horatio Stebbins is reported to have made this ut- 
terance in a thanksgiving seraion, that is, in a partisan phi- 
lippic, uttered in the pulpit, at San Fi^ancisco : — 

" The most striking thing in Mr. Johnson's character is a feeling 
that he has no social position. Kicked, insulted, scorned, he has 
returned kicks, insults, and scorn. Not sure of himself, he ia under 
the delusion of false estimation, and exposed to flattery and vanity. 
His education was among people with whom libaldry and insolence 
were both argument and persuasion. A provincialism of mind 
which applies to the whole country the standards of 'his village, and 
to the times the old traditions of party, is his next defect. He is 
oblivious of tbe great change ; he acts as if the people felt now as 
they did in I860, when Douglas was telling them, no matter which, 
freedom or slavery, God or Devil. In turning people out of office 
to build up a party, he does not discei-n that the great republican 
party is in no proper sense a party — but the country itself. He 
calls Congress illegitimate, yet signs or vetoes its laws. He calls 
the States that elected him an unconstitutional Union, and yet claims 
to be president of the whole c<mntry." 

This reverend gentleman must have attained, at least, to the 
degree of Doctor of Vituperative Theology, and exhibits himself 
as a fair specimen of the class of political clergymen who, com- 
mencing with a commendable sympathy for the slave, have 
ended in making their pulpits huckster shops for traffic in the 
small wares of partisan politics. Partisan papers circulate this 
as " a Portrait of tbe President." 

But this reverend gentleman and others who, like him, pros- 
titute their pulpits to the purposes of party, cannot carry away 
the palm of vituperation uncontested. 

In a recent speech in the Senate of the United States the 
denunciation of the President was even more violent. 
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I shall not trouble you with a specimen of that part of the 
speech, but I wish to turn youi' attention to two other particu- 
lar of it. The senator said : — 

" I know that the President sometimes quotes the Constitution, and 
professes to carry out its behests. But this is of little value. A 
French historian, whose fame as a writer is eclipsed by his greater 
fame as an orator, who had held important posts, and now in ad- 
vancing yeai's is still eminent in public life, has used words which 
aptly characterize an attempt like that of the President. I quote 
the history of M. Thiers : — 

" ' "When any one wishes to make a revolution, or a counter revo- 
lution, it is necessai-y always to disguise the illegality as much as 
possible, and to this end to use the terras of the Constitution, in order 
to destroy it, and also the membei-a of the government, in order to 
overturn it.' " 

The senator's apparent unconsciousness that this language of 
Mons. Thiers is equally appiicable to the majorities of the two 
Houses of Congress who, in all their unconstitutional acts and 
resolutions, make at least equal pretence that tliey are acting un- 
der the Constitution, maybe regarded as somewhat remarkable. 
In closing his speech the senator indulged himseJf in another 
quotation of some significance. He said : — 

" But before I take my seat you will pardon me if I read a brief 
lesson which seems as if written for the hour. The words are as 
beautiful as emphatic. 

" ' The dogmas of the quiet past are inadequate to the stormy pres- 
ent. The occasion is piled high with difficulty and we must rise 
with the occasion. As our ease is new, so we must think anew and 
act anew. We must disenthrall ourselves and then we shall save 
our country.' " 

" These are the words of Abraham Lincoln. They are as full of 
vital force now as when he uttered tliem. I entreat you not to neg- 
lect the lesson. Learu from this how to save our country." 

The dogmas of the quiet past, thus referred to, and which 
were originally, in time of war, said to be inadequate to the 
then stormy present, were those which related to the powers 
granted by the Constitution, and to the administration of the 
general government. 

And the disenthrallment which is to he effected, and which 
is thus urged as the lesson of the hour^ long after the wwi- is over ; 
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what is it ? What thrall exists upon the two Houses of Con- 
gress whicli they are urged to burst ? Not certainly one of 
courtesy to the President leading to an unwise sanction of Iiis 
measures. Not one of deference to the opinion of political op- 
ponents, and consequent doubt and hesitation respecting meas- 
ures proposed. Not one imposed by existing laws, for they can 
be repealed and others substituted. Not even one arising from 
the use of the veto, defeating the will of the majorities of both 
Houses in relation to such alterations, for the great reason of 
partisan rejoicing has been, and is, that this is no longer even 
a constitutional safeguard, those majorities being, as we have 
seen, so triumphant that they can pass anything the party dic- 
tates by a majority of two thirds, without even a respectful con- 
sideration of the objections of tlie President. 

The only thrall which exists is the Constitution, and perhaps 
the judicial power under it. And the " lesson " of the " hour " 
was that the dominant party should reject the interpretations 
and constrnctions of it in the past, and rid themselves of the 
restraints imposed by it in the present. I regret to say that 
this is not thinking anew or acting anew. We have had much 
of this kind of thought and action within the last few years. 

There are already significant utterances respecting the re- 
moval of the thrall of the judiciary, by some change of circuits 
which shall depose the majority of one, and exalt the minority 
of the court. 

But a change of circuit will hardly answer the purpose. 
What measure is to be devised, and what " use " is to be next 
made of "the tenris of the Constitution in order to destroy it," 
remains to be seen. The Supreme Court has recently been 
spoken of in the House as existing alone by the breath of Con- 
It was said by Mr. Chief Justice Chase in delivenng the 
opinion of the minority of the conrt in Milligan's case, and 
when speaking of the asserted power of Congress, under the 
Constitution, in time of public danger, to provide for the organ- 
ization of a military commission, and for trial by that commis- 
sion, of persons engaged in an alleged conspiracy, " We have no 
apprehension tliat this power, under the American system of 
government, in which all official authority is derived from the 
people and exercised under direct responsibility to the people, 
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is more likely to be abused than the powev to regulate com- 
merce, or the power to borrow money." This is certainly a 
most astonishing confidence. One can hardly refrain from an 
inquiry whether the confidence would be so strong in case the 
power happened to be lodged in an adverse political party. 

But even when in the hands of political friends, is there no 
danger that it may be used to subserve the purposes of malice 
and revenge ? Let the case of Smith, Brothers, give a most 
emphatic answer. 

The interest of party can be subserved only remotely and 
indirectly by the exercise of the power to regulate commerce, 
or that to borrow money. The purposes of malice, and the 
gratification of a desire for revenge, not at all. 

But, on the other hand, to what an indefinite extent party 
purposes can be promoted by the imprisonment of a political 
opponent ! It was not the fault of the old police commissioners 
of Baltimore, or their subservient judge, that the imprisonment 
of their successors, on an allegation that they were disturbing 
the peace (to wit, by attempting to exercise their lawful 
authority), did not work out the success of their nefarious 
schemes for the political ascendency of their party. Tliey un- 
doubtedly supposed that they had thus made "a sure thing" 
of it. 

Cfentlemm of the Law School, — I have thus endeavored to 
present to you a true picture of the state of the country, for a 
few years past, in regard to its constitutional law. 

I have, heretofore, attempted to show the danger to which 
civi] liberty is subject, by t]ie preponderance of executive 
power in time of war. 

A part of my object, at the present time, is more particularly 
to exhibit the dangers of tlie preponderance of the legislative 
department, in engrossing' the powers of the other departments, 
in time of peace. 

I am aware of the spirit of progress which listens to the 
lessons of history, and the counsels of experience, with impa- 
tience ; and of the self-confidence which prefers its own judg- 
ment, above all arguments and reasons, and disregards all 
consequences in the pursuit of a favorite object. Some lawyers 
in Congress have sunk their constitutional law in their adher- 
ence to party. Others, outside of that body, have let their 
indignation against the rebellion run away with it. 
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Let me urge upon you, gentlemen, a careful study of the 
past, — of "the dead past," — to use the favorite phraseology 
of those who reject its warnings. Let me remind you that 
what men have been, men may he, and will he again. Let 
me say that amhition seeking power and place, unscrupulous in 
its measures for the attainment of its object, and regardless of 
consequeucea so that object is attained, is as active and enter- 
prising now, as it has been in any period of the history of the 
world. Let me suggest that sophistry is none the less specious 
in the law than it is in religion, where false prophets and false 
apostles deceive even the very elect. Let me warn yon that 
the liberties of the country have no immunity from peril and 
wreck, and that there is no policy of insurance upon which in- 
demnity can he sought when the loss shall have come. 

Be it yours, gentlemen, without regard to the transitory in- 
terests of the hour, or the excited passions of the liour, to ex- 
hibit a steadfast, unswerving adherence to the principles of 
civil liberty, secured, it was fondly hoped, by the constitutions 
of the States and of the United States. And rest assured that 
these principles are to be preserved only hy a firm and un- 
flinching maintenance of the great divisions of political power 
in separate, and to a great extent, independent departments of 
government; and by the preservation of the State and the 
National governments, confining each to its proper sphere of 
action and of duty, within its constitutional Hmits. 
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LECTURE II. 

THE OUTGIK OF THE LTsTTED STATES. AKD THE LEGAL 
STATUS or THE SOUTHERN STATES ON THE SUP- 
PRESSION OF THE REBELLION. 

Dulivered in Dartmoulh Collego, April, 18(i9. 



There are two theones in relation to the Constitution of tlio 
United States, ■which not only differ widely in reference to its 
origin, and the powers wliich exist under it, but which may 
lead to very different results in regard to its amendment. 

According to one of them, the Constitution was formed by a 
convention of delegates from the several States, and adopted by 
the people of the several States, acting separately, and sur- 
rendering thereby a portion of the powers of the States, and of 
the people of the States, to the new government created by the 
Constitution ; by means of which agreement and surrender, the 
people of the United States came into existence as an entire 
people, and became a nation for the purposes mentioned in the 
Constitution ; all the powers not thereby granted, or incidental 
to those granted, remaining with the States, and the people of 
the States as such. 

The other theory is based upon the position, that the people 
of the United States became a nation upon the declaration of 
independence, and that as such nation the whole people framed 
and adopted the Constitution of the United States, granting to 
the States, and to the people of the States, rights of repre- 
sentation in the new government under the Constitution ; and, 
that all powers not granted to the government of the United 
States, or recognized by the Constitution as belonging to the 
States, remain in the whole people, and not in the several 
peoples of the different States. 

A very elaborate attempt to sustain the right of Congress to 
reconstruct the Stat3s where acts of secession were passed, is 
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based, to a considerable extent, upon the latter of these tlieories.^ 
And the argument of the author may serve as a convenient 
t£xt for an examination of these adverse theories, with a view 
to ascertain the origin of the government of the United States, 
and the status of the Southern States on the suppression of the 
rebellion. The author was a lawyer of eminence in his day, 
prone, however, to persuade himself of the truth of that which 
he desired to believe. If it shall be found, on examination, 
that his positions are not sustained by the facts, and that he 
persuaded himself of the correctness of the theory which he 
supported, upon insufficient evidence, not only will his conclu- 
sions fall, but we shall have primd facie evidence, at least, that 
the theory itself is indefensible. 

Repudiating the question whether those States, by reason of 
the rebellion of their inhabitants, were to be accounted as in or 
out of the Union, because no such question has arisen upon the 
facts, the author says : — 

" Thej, during and after the rebellion, were States in possession 
of defined territories, and under oi^anized governments, to which 
they professed allegiance. And they were clearly in the Union in 
so far as their territories, people, and amenability to the Constitution 
and laws of the Union are concerned The National government 
still maintained ita light of territorial junsdiction oierthem and 
of enforcing obedience to the Constitution and Hws as fullj as it 
ever had; and their nhihitants remamed citizens of the Lnion and 
entitled to all thecnil and pohtical rights and immunities which 
they ever possessed as such excepting those which they had for 
felted, or lost, or abandoned by their trei'son 

" By that treason eich inhabitant his foi felted his liberty and life 
as the penalty of his ciime if the government ihill see fit to e\'»ct 
it by due process of Kw but until aiiest and sentence and such 
conviction, he is still entitled to piotection and m muiiity -vaA. the 
enjoyment of all the civil rights which he ever had rewlting from 
such merely individual citiyenship — And he may be restoied to 
tlie future undisturbed enjojment of them by an act of amnesty of 
the General Government oi b> a paidon ftom the Executive after 
conviction and sentence 

The theories which would dissolve the Union by reducing 

1 ''Reamstrvaion. Claims of tha Inhabitants of the Stntes engaged in the Eebellion 
to Bestoration of Political Eights and Privileges under the Conatitntion. By Charles 
(i. I.oring. Boston: Little, Brown & Company. 1866." 
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the Soutliem States to a territorial condition, thi^ough State 
suicide, or conquest, as in tlie case of foreign war, or tlirouglt 
the provision of the Constitution guaranteeing to each State a 
republican form of government, are thus exploded; and the epi- 
grammatic assertion that " rebels have no rights, except a right 
to be hanged," is distinctly negatived, — as their right to he 
hanged, and of couree their duty to be hanged, arises only upon 
conviction and judgment. 

" But," the author says further, " with regard to the political rights 
of the inhabitants of a State in its corpoi'ate political capacity, — 
those of representation in the House and Senate for instance, — these" 
"do not rest upon nor result from their individual citizenship, as 
citizens of the United States merely; but depend also upon the 
political relations which the State bears to the Union, and cease to 
exist whenever it has suspended, lost, forfeited, or abandoned the 
rights belonging to it as a state in its normal relations to the govern- 
ment, and can be restored only by restoration of the State to those 
relations." 

He asserts the forfeiture of the political rights of the inhabit- 
ants of the Southern States, and the right of the General Gov- 
ernment to prescribe the conditions upon which they may be 
restored to e(iua] political privileges with the otlier States, as 
consequences resulting from the war, and upon sevei-al other 
grounds, which I propose to consider at this time, hoping that 
this may be the last of these unconstitutional theories respect- 
ing the status of the Southern States, which it will be my duty 
to examine and refute. 

This forfeiture is first attempted to be maintained, under the 
power to make war. The author says : — 

" Upon looiting into the Constitution, it is found to contain, among 
othei-s, the following express provisions, applying exclusively to the 
States in their political corporate capacities as such ; namely : The 
United States shall guarantee to every State in the Union a repub- 
lican form of government." " No State shall enter into any treaty, or 
alliance, or confederation," or " enter into any agreement or compact 
with another State, or with any foreign power." "The citizens of 
each State shall be entitled to all the privileges and iinnmnities of 
[citizens in] the several States." " The Constitution and the laws of 
the United States which shall be made in pursuance thereof, shall be 
the supreme law of the land," and then quoting the provisions that 
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the President shall take care that the laws be faithfully executed, 
and that Congress stial! have power to provide for calling forth 
the militia fo execute the laws, he inquires whether " in the face of 
these provisions it is possible to believe that any one State may at 
pleasure impose a despotic or monarcbical government upon an un- 
willing and oppressed portion of its people ; " and so, whether the 
States may violate the other provisions above cited, — arriving at 
the conclusion that for such violations " it is obvious that war is the 
only remedy " that an\ efiectiie denial or violations of these pro 
visiou^> of the Constitution by ■^ny "^tate mi st be by foicible le^iat 
ance of the hwful othceia of the United States cml or militarj 
engaged in the di t\ cf con pellmg compliance with them and if 
such torcible re&iit^nce be lesoited to by a State the case piesented 
becomes at once that of an oiganized government possessing ter 
ntorial jurisdiction and asseiting so^eieignty and independence 
mtemal and external and claimmE; the personal allegiance of its 
citizens IS paiaraount to all othei allegiance takmg up iims to 
repel the attempt of another soieieign State to ei foice obe 
dience to Jts asserted mthoiit\ and th s is nothing less thin 
actual war civil war mdeed but noi e the less ictuni wa between 
sovereign States, or those claiming to be such, and attended with all 
the attributes and consequences of war according to the public law, 
or law of nations." 

Then he says, that 

" One of the best established principles of that code is, that as 
there is no acknowledged arbiter to jiidge between the parties 
eng^ed in war, the victor has of necessity the right to dictate 
the terms of peace, provided that they be not inconsistent with 
humanity and the generally recognized principles of that code. 
And this rule, under certain limitations, is as applicable to a civil 
war as to one between sovereign States of no antecedent connec- 
tions with each other." And thereupon he cites Vattel, and 
Wheaton upon the Law of Nations, Dana's ed. § 296, and the 
Prize Cases, 2 Black's Sup. C. Rep. 688, and concludes, that as 
the judgment of war was gainst the confederate States, a "just 
right accrued to the United States, not only to enforce obedience 
to the duties imposed by the Constitution, and keep the confederate 
States under military control until the peaceful fulfilment of them 
could be relied upon ; but also to require flail mdemnity for the 
wrongs and losses caused by the rebellion, including payment of 
the debt incurred in suppressing it, if the confederate States could 
reimburse the amount of it, and any security which rcasou and 
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justice niiglit shoiv to be necessary to prevent any future perpe- 
tration of the crime." 

I have given extended extracts, that tlie learned writer may 
have the full benefit of his positions, and now I have to say, in 
the first place, in general terms, that his argument is all wrong. 
His conclnsion shows that the Union and the Constitution 
would be broken up, and the confederate States held as a con- 
quered province ; which is not under, but outside of the Con- 
stitution, and in entire conflict with it. 

The law of nations has nothing to do with a civil war as be- 
tween the parties themselves, unless, perhaps, in the application 
of the law of prize. That law governs the relation which exists 
between the parties to a civil war and other nations who recog- 
nize the existence of that war and the parties as belligerents, 
But as between the parties themselves, — the government 
assailed on the one hand, and the insurgents on the other, — 
the law of nations has no application. The acts of the insur- 
gents are treason, and may be punished as such under the 
municipal law, which, if the war was like a foreign war, could 
not be done. The war may assume large proportions, to such 
extent that the government may find it expedient not to punish 
the treason. The insurgents may be successful, and then there 
is revolution. 

But the argument and concJusion of the writer fail for other 
reasons. While the law of nations does not govern such a case 
of war, as between the parties to it, the Constitution of the 
United States makes no provision for a war between the United 
States and one of the States, whether begun by one or the other 
of the parties. It not only contemplates no such case, but 
such a war is entirely impossible as long as the union of the 
people and of the States exists under the Constitution. With 
a revolution which severs a State from the Union, war between 
such State and the General Government becomes at once a 
possibility. Secession, if admitted to be effectual, would make 
it possible. But until there is revolution to the extent of the 
severance of a State from the Union, so that treason is no 
longer committed by acts of hostility, the State cannot lift its 
armed hand against the Union, nor the Union set its armed 
heel upon a State. This results from the fact that by the Con- 
stitution, and for the purposes of the Constitution, the people 



by Google 



42 THE ORIGIN OP THE UNITED STATES, AND 

of the United States became one people, — an entire nation. Such 
a war, therefore, would be the warring of a nation against itself, 
and we are taught that even the kingdom of Satan cannot stand 
under such a warfiire. Such a war would of itself be dissolu- 
tion, — disintegration. For the purposes of war against each 
other, no such division as State and United States, territorial 
or otherwise, exists. All attempts to array a State against the 
General Government in war, are personally criminal, and the 
party is answerable personally for his offence ; but he is not, 
and cannot be, authorized to act for the State, and it is not, 
therefore, the treason of the State, or the war of the State, 
while the State exists in the Union. 

It is quite true that there may be unlawful acts, treason 
itself, under semblance of State authority, by a usurpation of 
State offices, and the unlawful appropriation of the property and 
resources of the State. A majority of the people of a State 
might by possibility attempt to set up a monarchical govern- 
ment. It would be a very poor relief to the oppressed minority 
if the remedy was to be (as held by this writer) a war against 
the State, involving the minority equally with the majority in 
its horrors. 

But it may be asked, what is the i-emedy other than war 
against the State. Certainly a very complete one, having for 
its object the overthrow of the unlawful government (which 
would not and could not be the government of a State within 
the Union), and the punishment of the offenders, personally ; 
not the deprivation of the rights of the State, or its subjection 
to pains, penalties, or bonds for good behavior. So tar from 
that, the United States is, by the clause which has been cited, 
bound to guarantee, to that very State, a republican form of 
government, — to protect that State against such crimes, even 
of its own people. Is the United States under this clause of 
obhgatioii to protect the State, to turn round upon it, make war 
upon it, and piinish the State itself, to deprive it of its rights, 
and destroy its equality with the other States ? The thing would 
be preposterous. The United States is, of course, clothed with 
authority to pass laws which will enable that government to keep 
its covenant, — laws for the punishment of every one who should 
assume the office of king, or do any other act under such pre- 
tended monarchy. True, again, it might be necessary to enforce 
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tlie liiwa by military authority, and this, if the criminals were 
strong enough, might lead to a war, a civil war. But it would be 
a war against the monarchists, — the insurgents, — who may have 
organized, claiming to be a state, or a confederacy, or a nation. 
A recognition of the insurgents as a belligerent party by Eng- 
land, France, and Spain, and all the other powers of Europe, 
with the King of Dahomey added, would not alter the cbaracter 
of such a war, from that of a treasonable war of persons, to a 
war of a State against the United States, nor give authority to 
the United States to conquer or punish the State. The victory 
would he one over persons, over the unlawful organization, and 
not o e 1 p t of tl e at on tself 

An 1 o elat on to tl e otl e lause f t! e Constitution by 
wl cl St te n ay not mal e treat es &c &c. What the 
State s tl s h 1 ted t o do g tl e State annot do. The 
p oh b t o eates a absolute d ab 1 1 j Id viduals may vi- 
olate tl s I OTIS on n the na e of tl e State and be person- 
ally e pons ble fo tl e m s leed B t tl e attempted treaty 
or other prol bted act s w lolly o 1 so fa as the United 
States 13 concerned. Of course it is not the act of the State. 

It may not be amiss here to consider this clause of guaranty 
in another aspect, in which it presents itself in this connection, 
I have shown (upon another occasion) how it came into the 
Constitution, why it was inserted, and what is its true coii- 
, struction.^ 

It is, as we readily perceive, a covenant of protection on the 
part of the United States, — protection to the oppressed minor- 
ity, protection to the other States, — a duty assumed by the 
United States. But suppose the United States should not keep 
this covenant. The Constitution and laws of the United States 
are the supreme law of the land. The President shall take 
care that the laws be faithfully executed. Congress shall have 
power for calling forth the militia to execute the laws, says 
this writer. All very true. There is power enough. But the 
President cannot subvert this monarchical government without 
some action of Congress ; and suppose the majority in Con- 
gress, beheving that the subversion of the monarchy will not he 
the means of gaining votes for the pai'ty in the next presidential 
election, think that it is not best, therefore, to interfere, does 
1 SewMioit and Sec<»i>truoHoa, Lecture II. 
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nothing, and so no war is made upon the monarchical organiza- 
tion called a State. The United States is then in the wrong. 
What is the remedy ? If war by the United States against the 
State is the proper remedy for the violation of the duty on the 
part of the State to maintain a republican government, which 
duty is not expressed but implied in this clause, why is not war 
upon the United States by the State, which certainly has an in- 
terest in having this express covenant kept, the proper remedy to 
enforce it. If it be thought that here would be a little practical 
diificulty, inasmuch as such a war must necessarily be waged by 
the " oppressed minority," not only against the United States, 
but against the majority of monarchists, who caused the offence, 
that difficulty would not exist in reference to a war against 
the United States by the other States, which certainly have 
also an interest in having this covenant kept and this duty per- 
formed. War against the United States for a violation of duty 
is just as proper as war against a State for such a violation. 

The argument of this and other writers, in reference to this 
clause of guaranty, leads fairly to the inquiry respecting the 
mode of its enforcement ; and I have run out the argument 
to show the absurdity of any conclusion that war upon a State 
is the remedy, in any case, for a violation, by the majority of 
the people of a State, of the constitutional obligations of the 
State. If the majority of the people of a State should refuse to 
choose senatoi-s, or to elect representatives in Congress, and 
should thus, at the same time, abandon a privilege and violate a 
duty, we should say, in common parlance, that the State was 
guilty; and yet it would not be the act of the State, which, as 
a State in the Union, can only act lawfully. It would be the 
unauthorized act of individuals, and war upon the State would 
not be the remedy. 

It may be found to be tme that while there is power in the 
United States, — through statutes, which being the supreme law 
may be enforced by judicial or executive power exerted against 
individuals, — to enforce all the duties of the States, there 
is no such sanction in respect to the duties of the United States, 
— the reliance for the performance of those duties being upon 
the virtue and patriotism of those who are intrusted by the 
people with their performance. If that fails, the evil must be 
endured until the people apply the remedy. There can be no 
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indictment or impeachment of a majority in Congress, nor any 
war upon that hody, nor upon the United States and the Con- 
stitution. And there is just as little foundation, under and 
within the Constitution, for war upon a State, although the 
treason of individuals may reach to such a magnitude of organ- 
ization, as that there may be war upon them. 

The autlior next undertakers to maintain his notion of " the 
right of the General Grovernment to prescribe the conditions 
upon which the inhabitants of the rebel States may be restored 
to equal poHtical privileges with the other States under the 
Constitution, independently of the right resulting from war," 
and says " there are several other grounds upon which, as is 
believed, it may be satisfactorily vindicated." 

The first proposition which he then suggests is, " that the 
power of deciding upon the right of such restoration, and upon 
the terms of it, resides in the General Government as matter of 
absolute and inevitable necessity." 

This is put as if the States could not be restored, except by 
some action of the General Government. But such a proposi- 
tion has no foundation in iact nor in law. li', on the close of 
the war, the United States had withdrawn all the troops, and 
left the peoples of those States to reoi'ganize their governments, 
under the State constitutions, as they existed before the war, 
and the inhabitants had proceeded, upon such notice as was 
satisfactory to them, to hold primary meetings, and to elect 
members of the State legislatures, and then to elect senators and 
representatives in Congress, those senators and representatives 
would have been admitted to their seats, and the " restoration " 
would have been complete, without any measures of reconstruc- 
tion by Congress. 

The presidential plan, devised, it is said by Mr. Lincoln, and 
followed by Mr. Johnson, of appointing military governors ; and 
through that mode, by means of the action of such governors, 
taking measures for reorganization, would have accomplished 
the same thing, without any terms or conditions prescribed. 
That mode gave an opportunity to require, through the military 
organization, the abolition of slavery, as terms of restoration, 
not from necessity, but from choice. 

The abolition of slavery alone, liowever, it was feared, would 
not secure the ascendency of the party in power, and to secure 
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that, came the " necessity/ " that the majority in Congress sliould 
impose such terms as would accomphsh that object, and hence the 
" absolute and inevitable necessity " that the power of deciding 
upon the rights of restoration and its terms, should reside in the 
General Government. The necessity was the one described by 
Mr. Patterson, candidat* for Congress, when he pledged him- 
self " to support any military necessity to which the administra- 
tion should see fit to resort." That describes the inevitable 
necessity exactly. It is a necessity which the party chooses, 
creates, adopts, resorts to, and which exists only by such choice 
and adoption. We have all heard of the man who was " forced 
to go a volunteer." I think we liave his counterpart in the 
man who voluntarily imposes upon himself a present inevitable 



Necessity has been long denounced as the tyrant's plea ; and 
the use which has been made of the term, in this connection, 
shows that this description of it is an apt one. The Oomtitu- 
iion recognizes no necessity 1o do anything; which it does not 
authorise to be dune. Especially, it recognizes no necessity to 
destroy the rights which it solemnly guarantees. 

"The next proposition," he says, "is, that State lights being cor- 
porate rights, or privileges, or franchises only, belonging to the 
States as subjects of the National Government, and bemg lost or 
forfeited by their rebellion against it, never could revert or be re- 
covered by their subjugation or submission ; but any restoration of 
them must he by a grant from the sovereign power which cieatcd 
them." 

" State rights and powers are such, and such only, as were 
groMed, defined, or recognized by the GonsHtution. The States are 
in no sense sovereign under it, nor are they in any part of it 
styled or recognized to be such. They have no right to decifle any 
question under it in the last resort; but are always amenable and 
subject to the final decision of the General Government upon it." 

This last is certainly a very strange position, unless there is 
more special pleading here than is apparent upon the face of it. 
It may be said that all State rights and powers are " recog- 
nized "by the Constitution, in the tenth amendment, which 
provides that " the powers not delegated to the United States 
by the Constitution, nor prohibited by it to the States, aie re- 
served to the States reipectively, or to thu people," which is 
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merely an explicit declaration of that whicli would liave been 
true without any such declaration. It was adopted to remove 
fears, and place the matter, as it was supposed, beyond cavil. 

But this provision which thus "recognizes" the rights of 
the States, neither grants, nor defines them. Nor are they 
" granted " elsewhere in the Constitution of the United States, 
nor " defined " to any great extent. The Constitution deals in 
prohibitions upon the States to exercise, in the future, rights of 
a sovereign character which they had exercised before, and 
might have continued to exercise but for the surrender of them, 
through the adoption of the Constitution. 

Again, — It is not true, that the States "have no right to 
decide any question under it [the Constitution] in the last re- 
sort," even in a limited sense, for the validity of the laws of 
Congress, and the question of the rightful exercise of power 
under such laws, may be drawn in question in the State courts, 
and if the decision of such court is in favor of the validity of 
the statute or power, the State court is one of the last resort, 
and the decision final. It is only when the validity of a treaty 
or statute of, or an authority exercised under, the United States, 
is drawn in question, and the decision is against their validity, 
or where the validity of a statute of, or an authority exercised 
under, a State, is drawn in question on the ground of their being 
repugnant to the Constitution, treaties, or laws of the United 
States, and the decision is in favor of the validity of the State 
statute or authority, or where there is a decision against a title, 
right, privilege, or exemption claimed under the United States, 
that appeal or error lies from the State courts. 

It may be said that the decision of the State court is thus 
final, in q\iestions regarding the Constitution, treaties, and laws 
of the United States, not by any provision of the Constitution, 
but because Congress has not seen fit to provide for an appeal 
from the State court, except in tlie cases enumerated. Perhaps 
this is so. If it be, it will serve to show that the States have 
the right to decide all questions in the last resort, except when 
the right is taken away by or under the Constitution. If, how- 
ever, it be intended to confine the assertion to those questions 
only which arise " under the Constitution," and are not reached 
by any statute, it is a special averment which fails to support 
the general doctrine, for the United States, being a limited 
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government, and the powers conferred upon its several depart- 
ments limited powers, there is a vast variety of questions which 
the States, and the courts of the States, decide in -the last resort, 
not by any grant from the General Government, but by virtue 
of their original sovereignty, which has thus far never been 
surrendered or taken away. It was because the States were 
not willing to part with a sovereign right, that the eleventh 
amendment to the Constitution provided that "the judicial 
power of the United States shall not be construed to extend to 
any suit in law or in equity, commenced or prosecuted against 
one of the United States by citizens of another State, or by 
citizens or subjects of any foreign power. 

That the States are bound by the Constitution of the United 
States, and by laws duly passed in pursuance of it, is undoubt- 
edly true. But that they are " subjects " of the United States 
in any ordinary sense of the term " subjects," as used in de- 
scribing political or civil rights, is not true. 

The next assertion under the proposition which we are consider- 
ing is that " the right of representalion in Congress and so to par- 
ticipate in the administration of the General Government, was not 
one belonging to them [the States] in their original capacities when 
the Constitution was framed, nor one created by them as the framers 
of the Constitution. It was one conferred upon and granted to 
them by the whole people of the United States, in the formation of 
that frame or structure of the government." " The people of the 
United States was the grantor, and the several States respectiveh/ were 
the grantees of that right." 

And so he reaches the conclusion, that these rights are mere 
corporate rights, belonging to the States only as political cor- 
porations or societies ; and he perceives not why they may not 
be lost and forfeited by misuser or nonuser in the same manner 
as may be any other corporate rights created by the general 
government " from which they were derived." 

This position is certainly more astonishing, if possible, than 
the last. The author admits that " the nature of the political 
relations of the several States to the United States is obviously 
pure matter of law," and that " any question concerning the 
violation or forfeiture of them, or the right of restoration to 
them, if lost or forfeited, is also a pure question of law." 

Now, as a pure question of law, how could the people of the 
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United States make a grant of political rights, or corporate 
rights, or any other rights, before they came into existence as 
" the people of the United States ? " We might as well say 
tliat a child created itself and at the instant of its birth granted 
to its mother the right to nurse it, " The people of the United 
States," in order to make a grant, n t b t 1 a e a political 
existence as a people, and there was no 1 [ e j le or govern- 
ment until the adoption of the Co st tut o 1 cli was the 
creation of the peoples of the several State 

It ia enough to say in answer to t! pos n tl at the Gen- 
era! Government is the grantor, and tl e States tl e grantees of 
the right of representation in Cong ess 1 t tl e thing is an 
utter impossibility, consistently witi tl e b sto y f the forma- 
tion of the Constitution, under wli cl -m 1 only nder which, 
tins right of representation exists. It s true is the author 
says, that " the right of representat on n Co g ess, and so to 
participate in the administi'ation of the General Government, 
was not one belonging to them [the States] in their original 
capacities when [that is, before] the Constitution was formed." 
They could not, in their original capacities, have a rig!it of 
representation in a congress under the Constitution, when there 
was no provision for a constitution, and of course no congress 
under it. But it is not true, as he represents, that the right 
was not one created by the States, or rather fey the peoples of 
the States, " as the framers of the Constitution." 

The General Government conid not be organized until this 
nght of representation had been exercised by the peoples of the 
States, and by the States, as such, in the election of representa- 
tives and senators in a congress to be formed ; and this was the 
first act of the organization which brought " the people of the 
United States " into existence, as a whole people, for certain 
limited purposes, under the Constitution. " We, the people of 
the United States," uttered their first words in the preamble 
to the Constitution which made them " we the people," and of 
course did not utter them until that Constitution became opera- 
tive through ratifications by the peoples of the several States. 
The formation of the government of the United States, — the 
formation of this nation, — was, throughout, the several action 
of the populations of the States. The States, acting severally, 
sent delegates to the convention which devised the scheme of a 
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national government, — the scheme of a nation to be organized 
under a constitution whicli should create that nation. The 
Constitution which these State delegates framed was submitted 
to the peoples of the States severally. The acts of the peoples 
of the several States, acting separately through conventions 
called by their respective State legislatures, ratified the Con- 
stitution, The ratiiication of the people of New Hampshire, 
the ninth State ratifying, secured its adoption. These ratifi- 
cations gave existence to the Constitution, and thereby life 
to the nation. Through them came authority, by a provision 
of the Constitution which was thus adopted, for the election 
of senators and representatives in Congress, by the several 
States, before the organization of the government of the United 
States, and for the purpose of organizing that government, — 
and of course before the United States existed as a govern- 
ment under the Constitution, 

These elections by the peoples of the States respectively, were 
not, therefore, and could not have been, by any grant of the 
United States, for the United States spoke only through the 
action of the peoples of the States, The government of the 
United States received the breath of life, and power and right 
from them, by that instrument ; and it would be absurd to hold 
tliat by the same instrument by which the people of the United 
States, as an entire people, came into existence, and at the 
instant when they came into existence, they made a grant of 
power to their creators, to perfect that existence. 

All elections of senators and representatives since have the 
same original fomidation. Until the Constitution went into 
operation the people of the country collectively had no power 
to make any grant. It went into operation for the purpose of 
the elections necessary to organize the government, by means 
of the ratifications ; but it was not operative for any other pur- 
pose than these elections, until the government was organized. 
The Constitution gives no power to make a grant of a right of 
representation either expressly or by implication. There can 
be no eonstruation by which it is presumed ur assumed that the 
people of the United States came into existence as a nation 
and then made the grant of a right of representation. There 
are cases in which it has been presumed, for the purpose of 
giving effect to what was intended a^ a yant, that a corpo- 



by Google 



THE STATUS OP THE BODTHEEN STATJ^. 51 

ration made the grant tlie instant itself came into existence. 
But there is no case in which it was ev&r presumed that a corpo- 
ration granted its otm charter, and therein provided for its own 
organization ly conferring the power necessary for that purpose. 
A legal presumption therefore that the United States granted 
the riglit to choose the senators and representatives who were 
chosen before the government was fully born and who assisted 
at its birth, is neither a presumption of fact nor of law, but 
against both. 

The next ground upon which this author contends that the 
political rights may be accounted as forfeited and lost is, that 
having been granted " upon condition of the continued existence 
of certain prescribed relations to the United States and obedi- 
ence to the Constitution and the laws; and that condition 
having been voluntarily and eutii'ely broken, they were by the 
terms of the grant, and the pnnciple universally recognized in 
continuing grants upon conditions, totally and irrecoverably 
forfeited and lost." 

It is only necessary to say upon this point that the supposition 
of a grant from the General Government entirely failing, any 
implication of a condition annexed to it, such as is mentioned, 
fails with it. We need not discuss the rjuestion, therefore, 
whether if there had been such a grant there could have been 
an implication of such a condition. 

But it may be remarked that alleged forfeitures of grants 
upon condition are subjects for judicidl deteimination. A for- 
feiture of corporate riglits through misuser and nonuser, is not 
to be declared and made effectual by any declaration of the 
legislative department of the government ; but, upon the ordi- 
nary principles of law, is to be made the subject of judicial 
inquiry. For the same reason the right of the two Houses of 
Cojjgress to judge of the election of their ovm member's would 
not cover the case. If these rights were coiporate rights, and 
the General Government alleges such a forfeiture, then upon 
the admission of the author that any question conceniing the 
violation or forfeiture of them is also a puie question of law, 
we must have a process of t^iw warranto, by the Attorney-Gen- 
eral, filed in tlie Supreme Court, and the States must be re- 
quired to come in and show by what authority they still assume 
to exercise such rights of representation. Sucli a process would 
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surely be a novelty as well as an absni'ditj'. But to sucli ends 
we come at last, on this reasoning. 

But the author says : — 

" There is another and a broader view to be talsen of this subject, 
in the ligbt of the great principles upon which the Constitution was 
founded, and the great purposes for which it was created, extending 
far beyond any merely literal or technical rules of construction as 
applied to written contracts or instruments in the ordinary business 
of life." 

He says : — 

" The foundation principles of self-preservation and of essential 
security for the great objects of the compact niust have controlling 
influence over all other principles, if in conflict with them, when 
applied to any issue in which they are involved. The principle of 
self-preservation is fully recognized as one of established law in all 
civilized commmiities." 

Between tlie two paragraphs just quoted are tliese assertions : 

"The naHon, as history abundantly shows, existed as a nation before 
the Constitution was formed. The nation created the Constitution, 
not the Constitution the nation. It constructed that national com- 
pact for the more perfect definition and distribution of the various 
rights and powers which its citizens possessed, or were intended to 
possess, in their individual capacities and in their corporate capacities 
as States," etc. 

Again ; — 

"The government formed by the Constitution represents the 
nation in everything pertaining to it as a nation. Its life is tlie life 
of the nation. And it not only has the right, but is, on every prin- 
ciple of duty, bound to protect that life at all costs and all hazards s 
and for tliat end to exercise other powere than those expressly given 
by the Constitution, if manifestly necessary for that end, upon the 
obvious principle that tlie possession of such ultimate power of self- 
preservation was necessarily implied in its creaUon." 

The assertion that " the nation existed as a natioji before the 
Constitution was formed " he makes emphatic by italics, 

Let US go back and inquire further of iiistoiy as to the truth 
of this allegation. 

By tbe term ^'■nation" in this connection is evidently meant 
the people of the whole country as an entire community con- 
tradistinguished from the people of the several States, and 
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having as swch community rights and powers of a political char- 
acter ; and the assertion is in effect that this entire community 
constructed this national compact. The whole scope of the 
argument shows this. To give the language any other construc- 
tion would make it absurd, for this supposed nation it seems had 
citizens, and it constructed this national compact for the more 
perfect definition and disti'ibution of the various rights and 
powers which those citizens possessed, or were intended to 
possess, in their individual capacities and in their corporate 
capacities as States. 

Kow veritable well known history gives a complete and em- 
phatic denial to this whole proposition. History presents us in 
the first place thirteen colonies, under the common jiirisdiction 
of Great Britain, hut organized under separate charters, grants, 
and commissions ; with their separate legislative, judicial, and 
executive departments, as completely independent of each other 
as any foreign nations, — with the exception of their common 
dependence upon the mother country, and in some instances a 
common governor. It shows a claim by (^'eat Britain of a 
right to tax these colonies, which had no representation in the 
British Parliament, and a denial of that right, — a matter in 
which the colonies had a common interest only as the principle 
was asserted as to all,- and each, and if acquiesced in would in 
the end be made operative in each. Then came the attempt to 
enforce the asserted right in one of these colonies and resistance 
there, — the sympathy of the others, the resolution to make a 
common cause in the assertion of the denial, as no one could 
maintain the controversy alone, and without union iu making 
the resistance the claim would be enforced in detail against all. 
Then a Congi-ess of Delegates appointed by each to consider the 
dangers common to all, to devise concert of action, and the 
recommendation of measures to be adopted by all, — acting 
separately, however, in the adoption of such measures. Then 
there is the armed attempt to enforce the measures of the 
crown, and the armed resistance directed by this Congress 
of Delegates, who, by the authority of popular organizations in 
the several colonies, appoint a Commander-in-Chief and do 
divers other things necessary to be done in the prosecution of 
the wai'fere, hut nothing which might not be done by deputies 
of different populations, assembled with authority for tJie pur- 
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pose. Connected with all this are earnest protestations of 
loyalty and of a desire only for redress of grievances, and that 
they do not desire to sever their connection as colonies with 
the motlier country. 

As the contest is prolonged, the probability of obtaining 
redress becomes less, the dangers of subjugation become more 
apparent, and the idea of independence is entertained. The 
several popular organizations discuss it, act upon it, and assent 
that it shall be declared. But it is the independence of the 
several colonies, which are to become free and independent 
States. 

The nature and character of what was proposed to be done 
was well expressed by the action of the Connecticut Assembly, 
instructing its delegates to propose to Congress " to declare the 
United American Colonies free and independent States," and 
that they move and promote a plan of union and confederation 
of the colonies for the security and just preservation of their 
just rights and liberties, and for mutual defence and security, 
saving that the administration of government and the power of 
forming' governments for, and the regulation of the interTial police 
of each eolony aaght to he left a/ad remain to the respective colo- 
nial legislatures, and also that such plan of confederation he laid 
before such respective legislatures for their previous consideration 
and assent." 

The Declaration of Independence is made by the delegates 
representing their respective constituents in accordance with 
the authority thus conferred, and it is, not that the whole peo- 
ple are ara independent nation, nor with any assertion of a com- 
mon power except as it is derived fi'om their separate popula^- 
tions, but with a recital of grievances common to and affecting 
all, and with the distinct and emphatic declaration that these 
colonies "are, and of light ought to be, free and independent 
States." The assertion of independent sovereignty in each is 
tlnis made plain and explicit. 

We cannot ignore the effect of these proceedings, and say 
that from the time Congress assembled there was a nation 
embracing the whole peo[>le; the people of the several colonies 
meanwhile professing their desire to remain separate colonies 
of Great Britain. The idea would be preposterous. But there 
was no change of organization or giant of power to Congress 
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altering the constitution of that body, from its first organization 
to the Declaration. Congress in making the Declaration repre- 
sented the people of the several colonies as distinct populations, 
as it represented those several populations when it first com- 
menced its sessions, and it is beyond cavil (no, not beyond 
that, but beyond a reasonable doubt), that the language of the 
Declaration of Independence does not authorize any construc- 
tion or interpretation of that instrument by which it can be 
made to assert the existence of any entire nation, arising out of 
the separation of the colonies from the mother country. Con- 
gress after the Declaration differed from its first organization 
only in this, that the delegates severally represented independent 
States instead of revolted colonies. The subsequent appoint- 
ment of delegates was an exercise of the sovereignty which the 
Declaration asserted, — sovereignty in the several States. 

Congress repeatedly recognized the sovereignty of the States.^ 
There was in fact nothing else wliich could be sovereign. 
Congress was without the powers of a nation and could in no 
sense be sovereign, and there was nothing besides but the 
States. There was no allegiance due to Congress, — no treason 
against it. But the allegiance was to the several States, and 
treason was an offence against each accordingly. There were 
no citizens of the United States. The lack of power in Con- 
gress led to the formation of the Articles of Confederation, which 
as we have seen by the action of the Connecticut Assembly 
were contemplated when independence should be declared. 
The second of these articles, as they were drawn up by Con- 
gi-ess and submitted to the several States, was in these words: 
" Article 2d. Each State retains its sovereignty, freedom, and 
independence, and every power, jurisdiction, and right which 
is not by this confederation expressly delegated to the United 
States in Congress assembled." 

1 The committee appointed to prepare a circular letter to accompany (he Articles of 
Confederation, brought in the following dranght: — 
" In Congress, York Town, November ITth, 1777. 

" Congress having agreed upon a plan of confederacy for securing the Ireedoni, sover- 
eignty, and independence of the United States, authentic copies are now franEmitted 

for the consideration of the respective legislatures." " Permit us then 

carQCBtlj to recommend these articles to Che immediate and dispassionate attention of 
the legislatures of the respective States. Let them be candidly reviewed nnder a 
seuBs of the difficulty of combining in one general system the ynrions ee 
interests of a continent divided into so many sovereign and independent 

strength to mainti^n and defend our common liberties." Joumat, 17TT, 
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Requiring the adoption of all the States, and Maryland ob- 
jecting, because there was no provision respecting the public 
lands, tliey did not go into effect until her assent in 1781, and 
the States were of course sovereign up to that time, for the 
plain reason that up to that time they retained the sovereignty 
which the 2d Article admitted that they possessed. 

Even after the adoption of the articles, although the States 
had thereby parted with some of the powers of sovereignty, Con- 
gress was not a nation, nor were the States, thus confederated, 
a nation. There was no power under the articles to institute 
a national executive or legislature. Congress possessed some 
powers of each character. But there was still no allegiance 
due to Congress or to the confederacy, nor any treason against 
Congress or the confederacy. Congress still admitted the 
sovereignty of the States.^ 

It was the insufficiency of the powers of the confederacy 
that caused the convention which framed the Constitution, The 
first idea of a national legislature, judiciary and executive, is 
found in a letter of Mr. Madison to Governor Randolph, after 
the convention was called ; and the first movement towards the 
creation of a nation was in the resolution proposed by Governor 
Randolph in the convention. The Constitution, as framed, 
proposed the creation of a national life for certain limited pur- 
poses only,^ 

' In Congress, Ang. 13, 1783. " On the report of a committee, conBisting of Mr. 
Lowell, Mr. Cornell, aadMr. Madiaon, to whom was referred ft letter of the 9tli of July, 
from the Comniander-iD-Cliief, with sundry papers inclosed: — 

" Seaolved, That Congress approve the ooiidaot of General Wsshingtoii, in refusing 
to enter into any discussion with General Catlelon on tlie subject of the treason laivs 
pftsaed by the several States. 

" Eesohed, That the States of Ameriea which compose the Union, heiag sovereign 
and independent, the laws respectively passed by them for Iheir mternal government 
and the punishment of their offending dtiaens, cannot be submitted to the discassion 
of a foreign power, mnoh less of an enemy." — J'mB-dois 0/ ftnp'ess, 1781-82, p. 436. 

The raport of the committee in fftvor of the admission of Yermont into the oon- 
f6derac7 proposed, " That the district or territory called Vermont, as defined and 
limited in the resoludons of Congress of the 20tli and 21st of August, I73I, ba and itia 
hereby recognized and acknowledged by the name of the State of Vermont, as free, 
sovereign, and independent; and that a committee be appointed io treat and confer 
■with the agents and delegates from said State, upon the terms and mode of tlie admis- 
sion of the said State into the Federal Union." — JowtiaJ, 1781-32, p. M3. 

" A friend who was somewhat inolined to this heresy of the existence of an entire 
nation from the Declaration of Independence, after a short disonssion which appeared 
to convince Mm that the proposition was untenable, said fo me, " Well, there was a 
sentiment of nationality from the first.' ' The reply was, " You have hit it precisely." 
There was a sentiment 0/ nafiunuJifj. It was but a scutiment, unlil the adoption of 
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Having thus ascertained that the nation of the United States 
did not, and could not, under the eircum stances, exist anterior 
to the Constitution, that the Constitution ivas framed by the 
peoples of the several States, and that these several populations, 
acting separately through the instrumentality of the Constitu- 
tion, formed the nation ; and, moreover, that this nation thus 
formed is a sovereignty only for particular and limited pui"poses, 
the States existing as perfect sovereignties from the time of the 
Declaration of Independence until they theniselves, hy their 
voluntary acts, parted with portions of their sovereignty, re- 
taining the rest ; and that these sovereignties would exist and 
be competent to act as perfect sovereignties if the nation under 
the Constitution of the United States should be destroyed, — we 
may well question the soundness of the proposition, that this 
nation of limited powers has any right to exercise any powers 
other than those granted, even for its own preservation. All 
powers not delegated to it expressly, or by implication, are re- 
tained by the States and the people. There is no grant of 
power to go outside of the Constitution for any purpose, not 
even for self-preservation. There is no power of that char- 
acter incident to any of the powers granted. All incidental 
powers, or powers by implication, are inside and under the 
Constitution, and not outside of it. It is not " bound to protect 
its life at all costs, and all hazards." It is not authorized to pro- 
tect its life at the cost of the life of the States, or the liberties of 
the citizens of the several States. To do so would be to pervert 
the purposes of its creation, — would be flagrant usurpation, 
which any State might lawfully resist for its own preservation, 
and so might come revolution. 

But let us consider the proposition respecting the right of 
self-preservation a little farther, and assume, for the sake of the 
argument, that there is, incidental to the powers granted, an 
implied power in the nation of the United States, of self-preser- 
vation, and that it is bound to protect its life at all the costs and 

tha Conatitiilion. Tliaca waa n common sympathy ariaiiig ftom the common perils ; 
and common rejoicings when they were sunnomited. There was a feeling of common 
ioterBst in the maintanance of the independence "which had been achieyad, — a darire 
for the strength to ba found in united action, — an agreement to join in conaulfatioa, 
and in certain maasnraB in relation to foreign intercourse. There was confederation, 
and powers conferred on Congress. But nationality consisted only in. sentiment, not 
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liazstrds which may result consistently with the Constitution 
itself. We cannot say which are inconsistent with it. On this 
principle the result is the same. The nation cannot go outside 
of the Constitution by which it was created, and exercise powers 
not incident to the powers granted hy the Constitution, and 
at costs and hazards which the Constitution does not justify. 
There can be no such incidental powers. 

The principle of self-preservation, then, is to preserve itself 
in its constitutional form, — to save to itself the powers which it 
possesses, as those powers exist in its relations to the States 
and the peoples of the States. Exercising all its powers, inci- 
dental and implied, it is not, in its efforts at self-preservation, to 
aec[uire any new power, or to subvert any of the powers of the 
States, or the hbeiiies of the people as citizens of the States. 

ItB right of self-preservation ia to keep iUelf as it is, not only 
in r^erence to its own exiBtence and power, but in reference also 
to the existence and powers of the States, and the liberties of the 
peoples of the States. 

This right of self-preservation, therefore, does not avail any- 
thing towards supporting the argument that the nation has a 
right to treat the " States lately in rebellion " as conquered 
States, or to deny them a representation in Congress, because 
of the treason committed by the citizens of a State, 

A few words fiirther upon "reconstruction," which, as the 
result of all these various theories of the loss of State rights, 
it is so violently insisted, must take place before the disorgan- 
ized States can be represented in Congress, and which it is also 
insisted, is within the power of Congress alone. 

The rebellion was of such extent, that the contest was not 
between the government on one side, and a handful of insiir- 
gents on the other, of such limited numbers that only a small 
exertion of the military power was required to suppress it. It 
involved, to a greater or less extent, nearly all the people of 
eleven of the States. The State governments were in the 
hands of the rebels, who professed to exercise the powers of 
those governments as if they were legitimately in their posses- 
sion, and to do this in opposition to, and in subversion of, the 
authority of the United States. In whatever light this may 
be viewed, so far as the States themselves were concerned, and 
in relation to their local affairs, it was, as to the United States, 
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a iisurpatioii of the State authority, for the purposes of tronson. 
The United States could not regard such an administration of 
the State governments as lawful. As to that government, it 
was an overturning of the lawful administration of the State 
governments, and the suhstitution of an unlawful one as if it 
were a lawful one, and this was usurpation. By this usurpation 
the action of the State governments was brought in conflict 
with the government of the United States, but the States them- 
selves were not thereby destroyed. There was no attempt on 
the part of the rebels to change their ordinances, or to subvert 
their constitutions. And if there had been such an attempt, it 
would not have availed anything against the United States 
government, which remained with all its powers, legislative, 
executive, and judicial, unimpaired (notwithstanding their ex- 
ercise was obstructed) within those States. 

The rebels also organized a confederate government, em- 
bracing those States, with powers of a national character, like 
unto those of the United States. This was a new creation, un- 
lawful, treasonable, void, as against the United States. 

The termination of the war, by the suiTender and disband- 
ing of the forces organized by this confederate government, 
terminated at the same time the existence of the confedei-ate 
goveniment, and it terminated, also, the administration of tlie 
powers of the State governments in hostility to the United 
States. But it did not terminate the existence of the several 
States, It terminated what was unlawful. It did not subvert 
what was lawful. The war was prosecuted for the purpose of 
subverting the confederacy and overcoming the rebellion ; but 
was not, and could not have been, prosecuted for the purpose 
of overthrowing the States, consistently with the obligations 
of the United States, particularly the obligation to guarantee to 
them a republican form of government, — an obligation which 
the United States owed, not only to those States whose people 
were in rebellion, but to all the States, — to New Hampshire 
as well as to South Carolina. The Northern States had an 
equal interest in the due performance of this duty by the United 
States with the Southern States. All the Northern States had 
an interest i]i the preservation of the Southern States, as mem- 
bers of the Union. An interest which the United States gov- 
ernment had no right to overrule or disregard. Any attempt 
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on the part of the United States to prosecute the war for the 
purpose of subverting or extinguishing the existence of those 
eleven States whose people were in rebellion, or any one of 
them, wonH have been revolutionary. And so any attempt by 
means of the war to subvert the rights of those States, as States, 
must be of the same character. 

The States could not constitutionally secede from their place 
in the Union. It is equally true that the United States could 
not constitutionally turn them out. 

The conclusion then is irresistible, to any one who reasons 
upon legal, and not upon revolutionary principles, not only 
that all which was necessary to he done, but all which could 
constitutionally be done, on the close of the war, was to reor- 
ganize the governments of tho-^e States. Until this could be 
done, the military possession of the territory which had been 
acquired by the success of the war could be continued for the 
purpose of preserving the peace, and for the purpose of such 
an administration of justice as the military power might prop- 
erly interpose in the mean time, limited by the ordinary ex- 
ercise of military power in tlie suppression of a rebellion. 

But how was this reorganization to be effected ? 

If there had been any provision of the Constitution of the 
United States, by which on the disorganization of a State gov- 
ernment, by the loss of the officers authorized to administer its 
affairs, the President, or Congress, or the Secretary of State, 
or any other official, was authorized to issue a proclamation for 
primaiy meetings, to be held under the Constitution and laws 
of such State, for the election of the officers necessary to or- 
ganize the State government, and put it again into operation ; it 
would only have been necessary that the party thus designated 
should have issued the proclamation, accordingly, and then the 
people of the State, assembling and acting in accordance with 
it, the reorganization would have been effected in a regular 
manner. But there was no provision of the kind. 

If there had been a provision in the constitutions of the 
several disorganizett States, by which such a proclamation 
could be issued by any officer still holding ofSce, or the presi- 
dent or librarian of some college, or the clerk or sexton of 
some regularly organized society, then the reorganization might 
have been bad in the mode thus prescribed in the several States. 
But there was no auch provision anywhere. 
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No such case Jiad been contemplated, and all provision fur 
such an occurrence had been omitted. 

It is clear enougli that the omission of such a provision, 
hecause it did not enter into the imagination of any one that it 
could, if inserted, he of any possible use, did not change the 
nature of the case, so far as the continued existence of the 
several States was concerned. The States were there with 
their powers and rights as before the war. The question was 
how to bring those powers into action again. Evidently there 
must he an assumption of authority somewhere to provide for 
taking the first step for an election of State officei-s. Who 
should assume it ? 

As there was no State legislature to act, and as the act to 
be done was in its nature executive and not legislative, — an 
order or notice, by an assumption of power, for the purpose, — 
Congress, which is not the depositary of executive power, was 
not the proper party to interfere. On the other hand, the cir- 
cumstances indicated clearly that the President was the party 
who should tahe this first step. There was no State officer 
who could with propriety make such an assumption. 

By the Constitution of the United States, the President is 
commander of the army and navy, and the army and navy, 
under the orders of the Pj-esident, were in possession and 
authority, so far as any authority could be exercised, 

There was to he a withdrawal of these forces, and the sub- 
stitution of a civil rule and authority. In the absence of any 
provision for the purpose, who so proper to regulate the transi- 
tion from one to the other, as the officer who held the right 
and power to terminate the military occupation, and who 
ought not to terminate it until some provision was made for 
the substitution of civil authority ? 

In assuming to provide for this transition from military gov- 
ernment to a reorganization of the State governments, the 
President, instead of issuing a proclamation directly calling upon 
the people to assemble and choose officers, very judiciously in- 
terposed the appointment of provisional governors, and intrusted 
to them the duty, if it may be so termed, of calling the primary 
meetings, and in that manner made the organization, in appear- 
ance, more nearly lilte an act of the State, which it should 
have been, had it been a possibility. 
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He interposed a requii-emeiit tliat tlie constitutions of tlio 
several States should be amended so as to abolish slavery, and 
that the amendment of the Constitution of the United States 
for that purpose should be adopted, 30 as to secure the abolition 
against any further action of the State. 

It may be admitted that there was no constitutional authority 
for this, and as it was a requirement that the people of those 
States should surrender what had been admitted to be a polit- 
ical right of those States, its character was essentially different 
from that of anj' act intended merely to effect the reorganiza- 
tion of the States. In other words it was usurpation, and revo- 
lutionary. 

In this view, however, it was not without some palliation. 

The existence of slavery had been for a long time the subject 
of a bitter controversy between the different sections, which had 
culminated in the attempt to dissolve the Union by force. 
Whatever other causes existed behind this, the pretest for 
rebellion was found here. 

After a vast sacrifice of life, and an enormous expenditure 
of money, on the part of the Northern States, in the suppres- 
sion of the attempt at revolution on the part of the Southern 
people, it was but natural, when tlie rebellion was suppressed, 
that the successful party should insist upon the removal of the 
root of bitterness which had been made tlie means of such a dis- 
astrous conflict between the two sections, in order to prevent 
further controversies of a like character in the future ; even if 
there was no constitutional warrant for the abolition of slavery 
except by the States where it existed, and the action tlierefore 
revolutionary. The United States had been obliged to resort 
to the law of force to preserve the Union, and it was apparent 
that the same law of force which had been put in operation by 
the rebels, could on the termination of the conflict be made 
available to accomplish the abolition. Those who set the 
macliinery in motion could not reasonably object. As an act 
of revolution, I am inclined to excuse mid even justify a re- 
quirement on the part of the people of the Northern States that 
slavery should be abolished. At the same time I regi-et that 
there were no sufficient guards provided to make the abolition 
a blessing instead of a curse to vast numbers of those who were 
thus suddenly set free. And I condemn, unreservedly, the 
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attempt to shield this act under any pretonce of an autiiority, 
Tinder the Constitution, to abolish slaveiy, oi' to require it to be 
done, because that is perverting the Constitution, and in evil 
example hereafter. 

In consequence of this action of the President, meetings were 
called in the several States, delegates elected, conventions as- 
sembled, constitutions amended, ofBcere of the State govern- 
ments elected, and the military occupation was withdrawn, 
except for certain limited purposes, such as the protection of the 
freedmen in the just possession of the rights which they had ac- 
quired by the emancipation. Reorganization was thus effected. 
This was "reconstruction" in one, and the only legitimate 
sense of the term in that connection. If the States were in 
the Union all the time, because they could not secede and go 
ont from it, this reorganization, under the action of the Presi- 
dent, was all the reconstruction which was necessaiy to enable 
tl n t at a^a i in their proper sphere within the Union. 

B t tl a not reconstruction in the sense of those who 
h e b n I n orous for reconstruction. They were seeking 
to mpl 1 lething beyond the reorganization of the States, 
a 1 ti t t on of their relations to the Union by means of 

such leoiganization. They were seeking to force upon those 
States a radical change of their institutions, not in relation to 
the alleged cause of the war only, but in relation to certain 
rights of their citizens, which in all the other States are, and 
have been, from the foundation of the government, acted on as 
matters properly within the control of the States, — in relation 
to matters which, even at the present day, are not only deter- 
mined by the Northern States according to their will and pleas- 
ure, but by rules directly the reverse of those which are sought 
to be enforced against the Southern States, — matters respect- 
ing which until recently no one ventured to suggest a doubt of 
the right of each State to adopt its own measures, — matters 
over which the government of the United States has no control, 
except by usurpation. 

These new measures of reconstruction are urged under the 
plausible hut hollow pretence of protection to the freedman in 
the lights acquired by his emancipation ; but the trath is, that 
they have regard mainly to the retention of political power in 
the party now in possession of it. 
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Singukv as it may seem, it iievertlieless appears as if those 
who so vigorously urged immediate unconditional emancipation 
did not, until after the constitutional amendment providino' for 
emancipation was before the people, awake to the realization of 
the fact, that the emancipation would enlarge, to a very great 
extent, the representation of the Southern States in Congress, 
under the existing law of apportionment, while the i-ight of 
suffrage, under the existing State laws, would remain in the 
same class of persons who had previously exercised tliat right ; 
for if that result had been then seen by them, it would have 
been the part of wisdom to have provided a new rule of appor- 
tionment by the new amendment to the Constitution. Or shall 
we suppose, that seeing this effect of the emancipation, under 
the existing laws, it was thought that the purposes of the party 
might be best subserved by revolutionaiy measures, denying to 
the Southern States any representation, or only such as the 
party pleased to accord to them, from time to time, when in this 
or that locality men were elected who would train faithfully in 
the congressional party ranks, and, irrespective of the require- 
ments of the Constitution and laws, do the bidding of the leaders 
of the party. 

For the purpose of securing the party ascendency, the State 
governments, as organized by the direction of the President, in 
their connection with the Union, have been substantially over- 
thrown again by congressional action, — about as efFectually 
subverted by Congress as they were by the rebellion, — and 
the States themselves, in relation to their internal affairs, 
placed in a much worse state of disorganization. 

I have followed and exposed the doctrines of this class of con- 
stitutional politicians, until the work has become burdensome- 
It seems as if there was no end to their hollow pretences. 
Each demagogue in Congress strives to invent some new theory, 
and if unable to do that, then to attach an amendment, or im- 
provement in sophistry upon the vicious constitutional notions 
of some one else who has preceded him. The boldest of all 
these unconstitutional dogmas, is, perhaps, an allegation that 
the Southern States may be reconstructed under the " war 
power," because the war is not ended. 

In connection with other efforts by Congress to change the 
constitutional relations of the United States, and of t!ie several 



by Google 



THE STATUS OP THE SOUTHEBN STATES. bo 

States, tlie Fourteenth Amendment deserves some considera- 
tion, as a part of the measures of reconstruction. 

The words " tlie Congress " and " Congress," are used 
indiscriminately in the Constitution in two different senses. 
When used in reference to the legislative authority of the 
United States, these terms include the President also, so far 
as his power of approval or veto is involved in the legislation. 
Thus the Constitution provides that " the Congress shall have 
power to lay and collect taxes, duties, imposts, and excises ; " 
" to regulate commerce with foreign nations ; " " the Con- 
gi'ess may at any time, by law, make or alter " " regulations 
respecting the election of senators and representatives," &c. ; 
" No State shall, without the consent of the Cougresi, lay any 
imposts, or duties on imports or exports, except what may be 
absolutely necessary for executing its inspection laws," &c. ; 
" and all such laws shall be subject to the revision and con- 
trol of the Congress. No State shall, without the consent of 
Congress, lay any duty of tonnage," &c. 

The action of "the Congress" in cases of this character is 
legislative, appropriately manifested through some bill or resolu- 
tion ; and the Constitution provides that " every bill wliich 
shall have passed the House of Representatives and the Senate 
shall be presented to the President" for his approval, and 
" eveiy order, resolution, or vote, to which the concurrence of 
the Senate and House of Representatives may be necessary 
(except on a question of adjournment), shall be presented " in 
like manner. 

This is the general use of the terms. But when the Consti- 
tution provides that " all legislative powers herein granted shall 
be vested in a Congress of the United States, which shall con- 
sist of a Senate and House of Representatives," and when it 
provides farther that the President "shall from time to time 
give to the Congress information of the state of the Union," 
it is clear that only the two Houses are intended. 

And this is perhaps true of the use of the terra " Congress," 
when the Constitution speaks of " the first meeting of the Con- 
gress," although this phraseology might be construed to include 
the President also, in the same manner that he is included in 
relation to the passage of laws, if it were of any importance 
that it should hear that construction. 
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The fiftli article of the Constitution provides that " the Con- 
gress, whenever two thirds of botli Houses shall deem it neces- 
sary, shall propose amendments to this Constitution, or, on the 
application of the legislatures of two thirds of the several States, 
shall call a convention for proposing amendments, which, in 
either case, shall be valid, to ali intents and purposes, as part 
of this Constitution, when ratified by the legislatures of tln-ee 
fourths of the several States, or by conventions in three fourths 
thereof, as the one or the other mode of ratification may be 
proposed by the Congress," &c. 

" The Congress " " shall propose," — " may be proposed by the 
Congress " ! The act through and by which this proposition is 
to be made, takes, of course, the shape of a " bill," or " order, 
resolution, or vote," and it is an act to which the concurrence 
of the Senate and House is necessary. That is clear. Is the 
assent or approval of the President necessary in order that 
it should be a proposition by the Congress? — as his approval 
is necessary in order that other things should be laws enacted 
by the Congress, unless the two Houses pass the bill, order, or 
resolution, by a two thirds vote. 

At the session of Congress in June, 1866, four propositions, 
diverse in their character and objects, were included in a single 
article, by the two Houses of Congress, and sent out as a pro- 
posed amendment to the Constitution. 

The first declares that all persons born or naturalized in the 
United States, and subject to the jurisdiction thereof, are citizens 
of the United States, and of the State where they reside ; and 
it forhids any State to make a law which shall abridge the 
privileges of citizens of the United States, or to deprive any 
person of life, liberty, or property, without due process of law ; 
or to deny to any person within its jurisdiction the equal pro- 
tection of the law.^ 

The second has regard to the apportionment of representa- 
tives, and the basis of representation, making it to depend in 
some measure upon a denial or abridgment by a State of a right 
of its male citizens to vote in certain State elections. 

The third disables any person who has taken an oath to support 
the Constitution of the "United States, and afterwards has en- 
litiaeiiB? Doea "due procesa of law" 
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gaged in insurrection or rebellion, from being representative or 
senator in Congress, elector of President or Vice-President, 
and from holding any office, ciyil or military, under the United 
States or any State. But Congress may, by a vote of two 
thirds, remove the disability. 

The fourth pi-ovides that the public debt of the United States, 
authorized by law, shall not be questioned. But neither the 
United States, nor any State, shall assume or pay any debt in- 
curred in aid of insurrection or rebellion, or any compensation 
for loss of slaves ; but all such debts, obligations, and claims, 
shall be void. 

It is readily seen that here are four amendments. But there 
is but one vote to be taken on them. 

There has been no approval by the President, nor any pre- 
sentment for approval ; but the propositions have been sent to 
the several States, the Southern States as well as others, for 
their ratification. 

It is evident that the two Houses intended that they should 
be sent to " the States lately in rebelUon " (as the phrase is) 
as well as other States, 

If amendments "proposed by the Congress" require the 
approval of the President, these propositions have not been 
proposed for ratification in a constitutional mode, and the whole 
proceeding is nugatory, at least as regards States not ratifying. 

It may be urged that the term " the Congress " in tins con- 
nection, means the two Houses ; and that notwithstanding the 
proposal is to be hy bill, order, resolution, or vote, the approval 
of the President is not necessary, because this is not a matter 
of legislation, but a special power, and there is no provision 
for passing such a proposition by the two Houses in case the 
President should withhold his assent, two thirds of both Houses 
being required in the first instance, and that it could not have 
been intended that the proposing of amendments should be at 
the pleasure of tlie President. 

It is quite clear that the power vested in the Congress hy the 
fifth article is not an ordinary legislative power. 

It is a special power. We will assume that a proposition 
for amendment has not the character of a legislative act, and 
that the assent of the President is not required. 

As the power, then, is not one of ordinary legislation, it has 
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no claim to be governed or construed by the rules which govern 
ordinaiy iegisktion. 

As it is a special power, it must be construed and exercised 
■witli reference to its object, and its operation in relation to the 
several States to which propositions for amendments may be 
made. 

Now, it can hardly need an argument to show that the spirit, 
intention, purpose, and object of this provision require that 
" the Congress," if the two Houses propose more than one 
amendment, shall propose each amendment as a separate and 
distinct proposition, so that no proposed amendment shall em- 
bi"ace two or more propositions, distinct and diverse in their 
general character. 

The reason for such a constraction is obvious. If Congress 
may couple four dissimilar amendments together, this action 
may be the means of depriving the States of constitutional 
amendments, which three fourths of the States desire to adopt, 
but which they refuse because coupled with others which they 
disapprove ; or of imposing upon them the necessity of adopt- 
ing amendments which they, in fact, disapprove, hut which 
they vote to adopt rather than lose others in which they have 
a great and controlling interest. And if it may operate in this 
way upon the majority of the States, its operation may be much 
more objectionable upon the minority, which in this way may, 
in other cases, have imposed upon them amendments against 
which they have voted, none of which would have obtained a 
constitutional majority if they had been proposed separately. 

It is no answer to this to say that the same thing may occur 
in the adoption of an entire constitution, which must be 
adopted entirely or not at all. An entire constitution is 
almost entirely made up of several parts fitted and joined 
together, and in relation to most of these parts they sliould 
stand or fall together, being dependent upon each other. It 
is not so with proposed congressional amendments. The body 
of the work has already been adopted. The amendments are 
adjuncts to it. 

Moreover, the authority of Congress is not to propose an 
entire constitution, but to propose amendments to the existing 
Constitution. 

Nor can any support of such a course of coupling dissimilar 
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amendments, be derived from the fact that legislative bodies, 
and especially Congress, are in their ordinary legislation in the 
habit of coupling diverse propositions in what is sometimes 
called an " omnibus bill," which is objectionable in itself. That 
cannot be used as a precedent in proposing constitutional 
amendments, which, we have admitted, is not an act of ordi- 
nary legislation, nor legislative in its character, but one done 
under a special power. 

Furthermore : the proposal of an article by which the States 
must adopt all or none of several distinct amendments of differ- 
ent natures, and having different objects, while it is contrary 
to sound principle, has not only no warrant in the language of 
the Constitution, but has no support in any practice under it. 
The first and fifth of the amendments which iiave been adopted 
might seem at first sight to countenance such a procedure. 
But it does not require a critical inspection to perceive that 
each is made an entire thing consisting of severa! particulars. 
The first is a prohibition upon Congress to interfet'e with the 
liberty of the citizen by an establishment of religion, or by 
prohibiting the free exercise of it, or by abridging the freedom 
of speech, or the press, or the right of the people peaceably to 
assemble and petition for a redress of grievances. The fifth is 
a provision for the secunty of liberty and property, consisting 
of several particulars ; namely, " No person shall be held to 
answer for a capital, or otherwise infamous crime, unless on a 
presentment or indictment by a grand jury, except in cases 
arising in the land or naval forces, or in the militia when in 
actual service in time of war or public danger ; nor shall any 
person be subject for the same offence to be twice put in jeop- 
ardy of life or limb ; nor shall he be compelled in any cnminal 
case to be a witness against himself, nor be deprived of life, 
liberty, or property, without due process of law ; nor shall private 
property be talten for public use, without just compensation." 

Another, and a vevy gfave objection to this article of amend- 
ment is, that the first and second propositions tend to change 
the fundamental i-elations of the United States, and the several 
States, by an interference with the iuternal concerns of the 
States, cei'tainly not contemplated in the original Constitution. 
How far may such a process of amendment be carried, under 
the congressional poTi-er to propose amendments, to be adopted 
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by three foiirtlis of the people, or of the legislatures of the 
States ? 

If the people of tlie whole country had been a nation, from 
the Declaration of Independence, with power to adopt a Con- 
stitution for the whole country, without regard to that much 
abused thing called State rights (and such a power would have 
existed on tliat state of facts), and if the Constitution had been 
so adopted, — then Congress, having general legislative power, 
might, notwithstanding the special provision of the Constitution 
respecting amendments to be proposed to the States, pass an 
act to ascertain the will of the people in regard to a conven- 
tion for the purpose of amending the Constitution, and the con- 
vention if called, might put the Constitution into a new draft, 
and by a major vote of the whole people State rights might he 
obliterated. 

But Congress, — under the Oonstitntion, as it exists, adopted 
not by any nation, but by the peoples of the several States, who 
surrendered some of the powers of the States, and granted 
limited powers to the United States, among them this power to 
propose amendments, — has no power to call such a convention, 
or to provide for any vote of the whole people upon the subject. 
Amendments are to be made only in the mode prescribed. 

I -n U 1 a dl; be contended, even by the advocates of the 
an a it ory, that Congress, under the special power to 

p ] e a e Iments, can send forth one for adoption by the 
I g la ven by the people, of three fourths of the 

S h 1 1 ill operate to extinguish the authority of the 

States, and turn them into counties of the United States. AVhy 
not ? Because Congress is not authorized to propose, as ammd- 
tnents, provisions which will subvert the Constitution, and the 
States which gave it existence. That would not be an amend- 
ment of the Constitution, but the destruction of it. How far 
then, may the process of amendment be carried to the prejudice 
of the fundamental principles which governed the relation of 
the United States to the several States on its original adoption, 
as shown by the instrument itself? I may not answer this 
question at the present time, but I commend it to your careful 
consideration. 

It is worthy of remark here that this article is proposed to 
" the States lately in rebellion." It is transmitted to State au- 
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tlioriiies under tlie organization which has been had through the 
measures of the President. It is true that it is tlius transmitted 
to those States by the Department of State ; but the article 
appears to have been passed by the two Houses of Congress 
with the intention that it should thus he transmitted to those 
States, for consideration by these very State legislatures. It 
was intended to affect them more particularly than any other 
States, and the adoption of it by them was the very thing which 
was intended to be compelled by the refusal to admit their 
senators and representatives to seats in Congress. 

Not only so, but the former amendment abolishing slavery 
was in like manner transmitted to those States, to be acted on 
by the legislatures under that reorganization through the action 
of the President, and was adopted by them, and the act of 
adoption received as effectual for the amendment of the Con- 
stitution. 

Now these facts prove, conclusively, not only that the reor- 
ganization through the measures inaugurated by the President 
■was rightful, enabling the people once more to proceed with 
their local elections, and thus to organize a legitimate legisla- 
ture not only for local and State purposes, but also for all pur- 
poses connected with its existence as a State in the Union. 

And if the people could thus elect a legislature which could 
receive and adopt an amendment to the Constitution, that legis- 
lature might well elect senators, and the people who constituted 
it could elect representatives in Congress.. 

A constitutional amendment can only be proposed for adop- 
tion to a State in the Union. The propositions by Congress, 
admit that they are in the Union. A denial after this, that 
these States are in the Union, by any person who assumes to 
reason upon the subject, fairly exposes such person to the sus- 
picion of some little deficiency in the region of the cerebral 
organs, or of such an absorbing devotion to party as obscures 
any ordinary perception of an unwelcome political truth. 
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LEOTUllE III. 
THE THREE DANGEKS OP THE REPUBLIC. 

[Low School of Harvard Collsge, January, 1868. Dartmouth College, April, 1809,1 



G-mtlemen of the Law School : — 

Some brief recognition of that portion of the political excite- 
ments which have an immediate connection with the laws of 
the country, and which must exert an immense force, either for 
good or for evil, upon the institutioris of government under 
which we live, seems to be not only appropriate, but perhaps to> 
be demanded of an educational institution designed to prepare 
young men to take an active part in the administration of justice. 
Such men necessarily exercise a great influence upon the des- 
tinies of the country. If you may not control the course of 
current events, you may' and must do mucli either in support 
of, or in opposition to, the measures whicli shape the future of 
the Republic, 

Within the present term my attention was accidentally at- 
tracted to a leading editorial in the New York Evening Post, 
entitled, "Some Cheering Signs," in which three signs of en- 
couragement were enumerated and discussed. The first two 
related to the President's discretion, and to changes in the 
Cabinet, and were of no material consequence. But the third 
was of a wider significance, containing a long extract from the 
New York World, upon which much commendation was be- 
stowed. The mere fact that those two papers should agree 
upon any political subject, naturally created some surprise, 
which was not lessened upon an examination of the extract, 
which was introduced by the " Post" in this wise : — 

" In the third place, the democratic party, which conceives itself 
on the eve of a splendid national triumph — whether rightly or 
wrongly does not concern us here — in considering how it shall con- 
solidate success, secure the future, and discharge the high responsi- 
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bilities implied in success, seems disposed to reconsider its position 
and essentially recast its plans of action. In the speeches made 
the other night by Messi-s. Hoffman and Tilden, but pai'ticiilarly in 
an article in the ' "World ' of this morning — an article of great 
penetration, thoughtfulness, and candor, which we have read with 
unaffected pleasure — we discover evidences of forecast, and of a 
sense of duty to the country, which are encouraging. Listen to 
these words, evidently sincere and well considered." 

Then follows the extract from the " World " : — 
" The democratic party must he wise enough to recognize the 
moulding influence of great events on puhlic opinion, and the per- 
manence of some of their consequences. Even in the most tranquil 
times, society and public opinion are in a state of constant, and in a 
new country lilie this, of rapid growth. In a period of convulsive 
turbulence and upheaving, opinion advances with an accelerated 
velocity. It is not possible that the mighty struggles of the last six 
years should not lea e a deep 'n p 'nt o succeed'ng t'mes Ti e 
future of this count y ot to lej e d o ti e oj o of e wl o 
were over forty wl e the wa 1 rol e o t but o the op n o s of 
those who were under th ty Ti o J h It after tl e sa e pi n 
our older men will say hke thos of Israel tl tt the secon 1 temple 
is not like the first. Vie st ne e theless ec gti ze f ct It s 
fact that all the fjywer of our yov/ng men were engaged t», and educated 
by, the war. All the youthfvi vigor, daring, enterprise, love of adven- 
iure, thirst for honor, pride of country, marched with our armies. In 
the army they lived a deeper life than faSs to the lot of ordinary slug- 
gish generations. Their whole manhood was a hundred times put to 
the proof ; tfte experience of four years was more than the common 
experience of a life. And it came at an age when the character is 
yet pliant and yielding ; when opinions are either not formed, or 
have not settled into dogmatic stiffness. The mould was applied 
while the clay was yet soft, and it will continue to bear the impress. 
There is an inef^eable difference between the generation of men 
that is going out and the younger generation that is coming in ; and 
no party which ignores this difference will he in sufficient sympathy 
with the rising future to guide its politics. Our elderly men, whose 
habits of thought became fixed before the war, will be every year 
deserting, in obedience to a summons they cannot resist. As be- 
tween the old epoch and the new, they will be a constantly divind- 
ling minority ; but as between the living and the dead, they are 
' passing over to the majority.' Their indurated habits of thought 
mil pass with them, and the country will he ruled by the generation 
whose character was shaped in these later sthTing times. 
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"The demociatic party, in its bi'iglitest and palmiest days, was 
preemiiieDtiy tlie party of progress. In spile of the croakings and 
forebodings of its opponents, it extended tlie suffrage to white citi- 
zens till suffrage became universal ; it abolished imprisonment for 
debt ; reinoved the property qualification for ofiice ; made tlie State 
judiciary elective ; brouglit new territory into the Union until its 
original area was quadrupled ; made vigorous war upon the protec- 
tive system, although many of its eai-Iy leaders had supported it; 
and until the slavery question became predominant, its favorite 
employment was to supply fresh fuel to the engine rather than 
to put on the brakes. In complaisance to its southern wing it made 
mistakes on the slavery question and lost the adixvntage of leadership. 
In its attempts to prevent opinion advancing loo fast it fell heJiind ; 
and there could not he a more fatal blunder, at present, than an attempt 
to can-y the public opinion of the country back to the point where it 
stood when, to save the train fi'om destruction in moving down a 
declivity, the democratic pai'ty went from the engine to the brakes." 

Upon which the " Post " thus comments : — 

" "What does all that mean ? Why, that copperhead ism, wliicli 
has made the democratic party odious, must be thrown overboard ; 
tbat a dead and stagnant conservatism is to be abandoned ; that the 
old pro-slavery affinities, which have been a clog and a mistake, 
must be cut loose, and that the fife and vigor of the young men of 
the nation, of tlie men who fought the battles of the Union, must be 
taken as the inspiration and guide of policy. We congi-atulate the 
World on the gracefulness with which it lets itself down, or, more 
properly, on the manliness with which it raises itself up to the posi- 
tion which the Evening Post long since predicted it must occupy 
if it and its party wish to place themselves on a level with tlie real 
democi-atic sentiment of the nation." 

There is certainly a significance in this. These papors 
claim to be among the leading journals of the country. And 
such positive assertions respecting the future of the democratic 
party, by the leading conservative paper of that party, — as- 
sertions which cause such jubilation in the radical organ of the 
other wing, — so radical that it has differed in nothing from 
the most superlatively radical of the republican press, except in 
the name, — must have a meaning respecting the course and 
policy of tlie country, of a very important cliaracter. 

It is true, that the matter is vague enough in some of its 
particulars. But in others it is clear. 
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There is, or is to bo, a new epoch. The future of the oouii- 
try is not to depend on the opinions of men who were over 
forty when the war bi'oke out. The opinions of men under 
thirty are to be the ruHng opinions. They were educated by 
the war, and liave lived a deep&r life than falls to the lot of 
ordinary sluggish generations. In the army, within the period 
of four years, they have had more than the common experience 
of a life. Their, characters were then pliant and yielding. The 
mould was applied while the clay was soft, and the impress ex- 
hibits an ineffaceable difference between the incoming and out- 
going generation, which last is to become a constantly dwindling 
minority among the living, but with the enconragement that its 
^members may, by dying, attain the acme of a politician's aspi- 
rations, that is, pass into the majority. " Their indurated 
habits of tlionght," it is stated, " will pass with them," which 
is, I suppose, the democratic mode of expressing the scriptural 
benediction, " their works do follow them." The country is to 
to be ruled by the " generation whose character was shaped in 
these later times." 

So far, so clear. Curiosity might inquire whether persons 
ov&T forty, who administer a sufficient amount of flattery to the 
men under thirty, who have acquired such a large experience 
in the science of government by serving four years in the army, 
are not expecting to share in the offices, and whether those 
men under thirty, whose characters have received the mould, 
and will continue to bear the indelible impress (and who of 
course must have their indurated habits of thought by the time 
they are forty), are, in the same remorseless way, to be con- 
signed over to that majority which never troubles the active 
politician, giving way to another set under thirty, who, in 
order to possess equal qualifications, must be educated in 
another war, in which they can obtain the experience of a 
long life in four years ? But I am not curious on these sub- 
jects. 

Yoti will note that all this is said of those portions of the 
incoming generation which participated in the active service of 
the war, not in relation to the acquisition of vigorous constitutions, 
readiness of action, strong will, and manliness of character, but 
in regard to the eacfenence and qualifications which will enable 
them to govern the country, to mould anew its ,in&tit%itions, to 
direct its policy, and to shape its destiny. 
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There is to be a second temple, wliicli our older men will 
say is not like the first. The worship, of course, is to be 
adapted to the new order of things, and I have anxiously ex- 
plored the text, and the commentary, to ascertain, if possible, 
wherein the temple and the worsliip are to differ from those of 
tlie fathers. 

The oracle of the text, and the oracle of the commentary 
are to some extent uncertain, but by a careful study we gain 
some insight into our future. 

The democratic party, which was preeminently the party of 
progress, is to be so again. Gopperheadism (the true significa- 
tion and meaning of which term, in its most usual application 
to persons at the North, is, ardent dmntereeted patriotism, and 
sincerelove of the country and its political institutions,') is to be 
thrown overboard ; the conservatism which fears untried experi- 
ments upon the institutions founded by the fathers, is to be 
abandoned ; the wisdom of the past is to be ignored and disre- 
garded ; the life and vigor of the young men who fought the bat- 
tles of the Union are to be the inspiration and guide of its policy. 

The talk about cutting loose from the old pro-slavery affin- 
ities is mere clap-trap, unless it means that we are to have no 
consideration for the people of the Southern States; for slavery 
having been abolished by an amendment of the Constitution, 
there can be no pro-slavery affinities to cut loose from, and 
there can be no blunder, fatal or otherwise, of returning to a 
support of slavery. 

But the democratic party is not to attempt to carry the pub- 
lic opinion of the country back to the constitutional principles 
which were admitted and acknowledged before the war, — it is 
not to commit the fata! blunder of putting on the brakes, when 
the train is running down a declivity, even to save it from de- 
struction, — but it is to follow up its favorite employment of 
supplying fresh fuel to the engine, and to hasten with increased 
velocity on the downwai-d grade. In other words, it is to enter 
into a lively competition with the radical wing of the republican 
party, in the hope of once more obtaining the Presidency and 
Treasurership of the company, and the power of appointing the 
engineers, conductors, ticket sellers, switchmen, lamplighters, 
&c. 

Well, the track of a nation, hke that of a raih'oad, is not a 
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Straight, level, smooth line for any great distance. It lias its 
deep cuts and embankments to run through and over, its curves 
and its sidings, its defective rails, and its occasional obstructions. 
Upon the principle suggested, the trackmen and the switchmen 
should cast away their old conservatism, as well as the engi- 
neers. The conductors must busy themselves exclusively in 
collecting and pocketing the fares, — and the national train 
must rash down the declivity at a rate of speed never before 
conceived of in the progress of nations. 

If a bent axle causes an Angola disaster, by which a train is 
thrown down an embankment and tlie imprisoned passengers 
burned alive, what must be the terrible catastrophe and ruin, 
the horrible torture of those who are cnished to death under the 
vrreck of the nation, and what the lamentations and wailings 
of the survivors, which must inevitably follow a national prog- 
ress like this I 

But, dropping the very significant metaphor in which these 
advocates of progress have seen fit to clothe their conceptions 
of the glorious future, to which thoy are to add their contribu- 
tions, — let us inquire in plain prose, what is to be done, in fact, 
by this party of progress. 

We are left to learn this in a great measure by what it is 
said has been done by the democratic party heretofore. What 
it lias done, it may continue to do, so long as there is room for 
its enterprise. We are told that it extended the suffrage to 
white citizens until it became universal. This is certainly a 
strange declaration, in the face of the fact that all the young 
men who in the army led that deeper life, four years of lohi^ 
hefter qualifies a mam to guide its polities, than ike common ex- 
perience of a whole life passed elsewhere, have not yet a consti- 
tutional right of suffrage, unless they have attained the age of 
twenty-one years. If sufirage is to be made universal, there is 
much to be done here. 

Next it is said that the democratic party abolished imprison- 
ment for debt. That, certainly, is not to be done over again. 
The only progress to be made in this line is to abolish im- 
prisonment for non-payment of damages for wrongs committed 
(if it has not already extended to that), which would make no 
very marked change in the life of the nation ; and to abolish it, 
likewise, as a punishment for crimes committed, which certainly 
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would be progress in some direction. Tlie property qualifica- 
tion for office having been removed, no progress seems necessary 
in that direction, except to secure the offices. 

An elective judiciary ! Progress may still be made there by 
electing the judges annually, by a popular vote. But that mat- 
ter comes home so nearly to men's business, that even those who 
have lived the " deeper life " will hardly trifle much with it. 
An elective judiciary has been generally found to be an error, 
except in Vermont, where the judges are elected annually by 
the legislature, and where they have a practical remedy for a 
bad constitution, by reelecting their judges, as a general rule, so 
long as they are qualified. 

Bringing new territory into the Union 1 Here is an ample- 
field for a very mischievous progress, — sure, if pursued, to be 
attended with its legitimate consequences. 

Vigorous war upon the protective system ! Until the 
national debt is either paid or repudiated, this cannot well be 
a war to the knife. Progress here must be very tortoise-footed. 

This is the summary given of the progress heretofore made 
by the democratic party. What new worlds there are fur it to 
conquer, hereafter, does not appear. 

I have taken this text and commentary as an exponent of the 
spirit of radicahsm, not merely on account of the importance of 
the sources from which they emanate, but because they are in 
accordance with many kindred utterances, and indicate, in a 
general way, the platform on which the radical spirit of progress 
seeks' to retain its power ; and the purpose which it designs to 
accomplish. 

Utterances like these, through the press, in the halls of Con- 
gress, in conventions, and wherever else mere politicians make 
themselves heard, may serve to show us three, — I think I may 
say — the three great dangers of the Republic, two of them 
shadowed forth in some of the objects which are apparently to 
be attained, — the third, being the moving cause which pro- 
duces all this agitation about progress, by the parties who for 
selfish pui'poses seek to excite a self-sufficiency in the younger 
generation, and to lead them to despise tlie indurated conserva- 
tism of any one over forty yeai's of age. 
The dangers to wliich I allude, are — 
1. An undue extension of territory. 
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2d. An undue extension of the right of suffrage, — and 

3d, An undue desire for ofUce, — a hankering after place and 
power, not to serve one's country, but for the promotion of self- 
ish purposes, — this last being the greatest danger of all. 

It is something more than three quarters of a century, since 
the formation of the government of the United States ; and 
these three quarters of a century may serve very nearly as 
three epochs in its history. 

It was formed by the peoples of the several States, as a sub- 
stitute for the Confederacy, to which they had surrendered a 
very limited portion of the sovereignty of their several States, 
and by a surrender of a further portion of that sovereignty for 
. the purpose of endowing it with sufficient power to accomplish 
the purposes of its formation. The peoples of the several States 
were very tenacious of their rights under the State governments, 
— in many instances surrendered them with extreme reluctance, 
and with great fear that the powers granted would be used or 
abused, to the subversion of the rights of the States and of the 
people. And by amendments to the original constitution, 
adopted immediately after the government was organized and 
which it was understood would be adopted when the Constitu- 
tion was ratified, they placed, as they fondly supposed, such 
express limitations upon its power, that the sovereignty of the 
States and the liberties of the people were reasonably secured. 

Still its operation was watched with no little jealousy. 

Kotwitiistanding the men to whom its administration was 
committed in the first instance were of eminent ability, actuated 
by the purest patriotism, and who exercised their untried powers 
with the greatest caution, questions of construction in regard to 
different clauses of the Constitution necessarily arose from the 
outset ; and a great question respecting the final arbiter for 
the determination of such disputed questions, — or according to 
the phrase of the day, the question, what was the remedy for the 
abuse of its powers, — which has since led to attempts at nullifi- 
cation, and finally furnished the foundation for the rebellion of 
1S61, — was the subject of virulent controversy, upon which 
parties divided within the first ten years of the existence of the 
government. 

The territory of the United States was then limited, on the 
South by the Floridas, on the West by the Mississippi, (the 
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western bank of which was in the possession of Spain), and by 
the territoriat possessions of Great Britain on the North; and 
■within these limits there was vacant space enough, so far to 
satisfy the people of that day, that no provision was inserted in 
the Constitution having in view the acquisition of fufthei- terri- 
tory, — althongh, through the power to make war, the power 
to form treaties, and to make regulations of commerce, acqui- 
sition of temtory undoubtedly might be made. 

It must have been evident that some provision would event- 
ually become necessary for the commerce of the Mississippi, 
but no one was bold enough to propose the insertion into the 
Constitution of a clause directly authorizing the acquisition of 
additional territoi-y for that pni'pose. 

During the first period of twenty-five years, Louisiana was 
acquired, as a necessity, to secure a post at the outlet of the 
Mississippi river, but under a stormy opposition, so strong on 
the part of a distinguished representative from Massachusetts 
that he declared it as his deliberate opinion that if the purchase 
was consummated the bonds of the Union would be virtually 
dissolved, that the States which composed it would be free from 
their moral obligations, and that as it would be the right of all, 
so it would be the duty of some, to prepare definitely for a 
separation, " amicably if they can, violently if they must," 

Here is the assertion of right of secession or of a right of rev- 
olution, for an alleged usurpation of power by the General Gov- 
ernment, in the extension of territory, comprised within the 
limits of a nutshell, and coming from a representative of Massa- 
chusetts without rebuke from his constituents. 

The second period was ono of comparative quiet, and of 
general prosperity. It seemed as if tho experiment was no 
longer problematical. 

But in this period Florida was purchased, to give greater 
facilities for navigation upon the Gulf. " The extension of the 
area of freedom " had lost some of its terrors. 

The third period was one of political storm and tempest, 
embracing near its commencement the annexation of Texas, 
and the acquisition of California, — and ending in the rebellion 
of 1861, which, we are all well advised, shook the Union to its 
foundations, and for a long time gravely threatened its disruption. 

After all that has been said of slavery, as the cause of the 
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war, and important as was the part which that institution liad 
in producing it, — and after making all allowance for conflict- 
ing industi'ial interests as furnishing the primal reason for it, 
— we may, I think, safely conclude, that but for acquisition of 
Louisiana and Florida, and perhaps of Texas also, that war 
would never have had an existence. 

I shall not detain you by arguing this matter in detail, at 
this time. I think a moment's reflection will convince you, that 
confined within the oi-iginal limits, or, with the addition of a 
small teiTitory at the mouth of the Mississippi, the people of 
the Southern States could never have so overestimated their 
strength, as to enter into a contest with the rest of the Union. 

The acquisition of California has, thus far, given strength to 
the Union instead of subjecting it to peril Whether the 
end of the fourth epoch may find the same state of things, is 
known only to Omniscience. 

But we must note the facts, that the territory west of the 
Rocky mountains is fast filling with a busy, enterprising popu- 
lation, — that there is territory there suiScient for an empire, — 
that the direct means of intercourse, even after the Pacific rail- 
road shall have connected the two sections, will be very limited, 
^and that the difficulties of contending with a formidable re- 
bellion there would he almost insuperable. 

Alaska is, of itself, comparatively unimportant, in reference 
to this question. It is not likely of its own weight to sever 
itself from its connection with us, if that be consummated. 
But it may famish a convenient appendage to California and 
Oregon, whenever the people of those States throw off their 
allegiance. 

It seems that the warnings of history, am] of our own expe- 
rience, are to be lost to us. 

Our plans of aggrandizement, through an extension of our 
territory, are apparently to have no limit. 

We are to " take up the isles as a very little thing." And to 
annex South America, if not by a single operation, at least by 
large sections. 

How far are we to extend in that direction without dis- 
union ? 

The Southern States, although wasted and impoverished by 
the war, arc once more to become prosperous, — more so than 
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ever before. Even the members of the party of progress are 
desirous of that, when they shall have fitted those States for 
political freedom, by such a proper adjustment of the suffrage 
as will secure to that party the offices and emoluments. 

Will it not be well for us to recollect, that there was WMiher 
army, in which the young men also lived that deeper life, and 
acquired the experience of the same four years } that we are 
teaching them to continue our enemies, instead of endeavoring 
to make them our friends, — that if they complained of wrongs 
before the war, they are not likely to consider them redressed by 
the peace, still less by the measures of reconstruction since the 
peace, — that this hostility has been already sufficiently fostered 
by those measures, to be transmitted by inheritance, even unto 
the third and fourth generations, — and finally that every acquisi- 
tion of territory on their Southern borders, is but adding strength 
to the nest rebellion, for which we are daily educating them or 
their descendants, through the hatred which we teach them. 

I tnrn next to the second of tJie dangers which I have enu- 
merated : — 

The undue extension of the right of suffrage. 

Suffrage, in a republic, is a pei-sonal power of government, — 
the primary power. The people by their votes elect persons to 
represent them in making the laws, because it is impracticable 
that this power, the most important of all, lying at the founda- 
tion of government, can be exercised directly by the great body 
of the people. 

In the exercise of this power, each one does, or may do, 
something towards the government of all the other membei^ of 
the community. His vote may determine who shall be the 
successful candidate ; and the successful candidate, in the exer- 
cise of his office, may determine the passage of laws which 
affect the property, and persons, even the life, of other members 
of the community. 

The proposition, therefore, that there is a natural right of 
suffrage, is a proposition that there is a natural right in one 
man to govern others, subject, it should be added, to a natural 
liability to be governed by others. Advocates for the natural 
right do not appear to be anxious to sustain the liahility. 

It makes no difference that the right is exercised along with 
Others who have similar rights of suffrage. It is claimed as a 
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natural, personal, individual right. But this exercise of the 
right with others, is certainly not a natural right. A com- 
munity does not exist by nature. It is formed by association. 

I do not know who is entitled to the paternity or maternity 
of the proposition that suffrage ia a natural right, but the asser- 
tion of such a natural right argues either an ignorance of the 
nature of suffrage, or a disposition to use the proposition to 
serve the purposes of party, or of selfishness ; and in either 
case it may well be presumed to have had its origin in Con- 
gress, — unless it be supposed that it is the ofepring of some of 
the political lady stump speakers, who are clamoring for their 
natural right to govern others, before they have learned the 
waj' to. govern themselves. 

I do no injustice to any one. If there are few who express 
the proposition in these precise terms, there are many, some in 
Congress, and some out of that body, who have been clamoring 
for universal suffrage ; and the propriety of universal suffrage 
can be based only on sucJi a natural right. 

But there is, and can be, no such thing as universal suffrage. 

Those who clamor for it do not mean what they say. 

Universal suffrage should be at least a right of suffrage in 
every one who could carry a ballot. In fact the child who is 
old enough to know and remember its own name is better quali- 
fied, in some respects, to exercise that right, than many of 
those upon whom Congress has assumed to confer it. 

But every one, — even those who sustain universal suffrage, 
— will admit that there must be some limit. What, then, is the 
limit of that, which it is said, ought to be universal ? Twenty- 
one years of age, even among negroes, seems to be admitted. 
What else ? 

The rules, before the adoption of the Constitution of the 
United States, were different in the several States. 

In some a freehold estate was required for its exercise. 

In some a large, in others a small, property qualification. 

The original rules in the different States continued for a long 
period. Changes came by an extension of the suffrage ; in new 
States by way of bidding for settlers, — and in the old by way 
of bidding for votes. 

These extensions have carried the suffrage beyond the line 
of a safe policy. 



by Google 



THE THKEE DAKGERS OP THE REPCBLIC. 85 

Persons unacquainted with our institutions, unqualified to 
participate in the govertiment,. come into the posseasiou of 
political power almost immediately after their arrival in the 
country- 
More recently greater extensions have been proposed, and 
some of them adopted. 

The principal of these are female suffrage, and negro suf- 
frage- 
Female suffrage, the exclusion of which has been almost uni- 
versal in all ages throughout the world, is in its present day 
and generation the offepring of a few masculine females, in con- 
junction with a small number of feminine males ; and hy the 
careful nursing of peripatetic petticoat demagogues, and the 
dandling of hermaphrodite aspirants for Congress and the State 
legislatures, has become a child of large proportions, claiming 
rights, and prepared to take an active part in the race of politi- 
cal contests for supremacy. 

If it is not yet a power in the state, it claims to be a power- 
ful agitation. 

If there were a natural right of suffrage, I am not snre that 
the claim of female suffrage could be denied, for there is cer- 
tainly physical power sufficient to deposit the ballot, and surely 
I shall not be so ungallant as to contend that there is not, on 
the part of the women of the country, suiScient intelhgence to 
enable them to vote as wisely, and discreetly, as their masculine 
compeers. I have no doubt that there ai'e thousands and thou- 
sands of instances where the wives would vote more intelli- 
gently and conscientiously than their husbands do, at the pres- 
ent day. 

But as I do not believe that suffrage is a natural right, I may 
be allowed to make a suggestion or two on this subject. 

God does not appear to have designed women for voters. 
Biblical history furnishes us no precedents of that character. 
When Abraham sent Hagar into the wilderness, with a loaf of 
bread and a bottle of water, it was not in consequence of any 
vote which had been taken in the household on the subject. 
He was submissive to the despotism which ruled his action in 
that matter. 

The Queen of Sheba came to prove Solomon with hard ques- 
tions. We do not read that she propounded any respecting 
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female suffrage, or that any suffi'age of that or any other char- 
acter existed in her dominions. 

Ancient history seems to present female political power 
wherever it appears, as despotic in its character, and I am free 
to confess, that if we must have a despotism, I very much pre- 
fer one of this character, rather than a congressional despotism. 

Artemisia and Zenohia, however otherwise distinguished, do 
not appear to have made any stnmp speeches in favor of the 
hallot. 

Christianity, which has heretofore been supposed to have 
assigned to woman her proper sphere in creation, made no pro- 
vision for any right of suffrage. But those persons who a few 
years since desired an anti-slavery Eihle, and an anti-slavery 
God, may perhaps wish stiil farther to impi-ove Christianity hy 
other Bibles and other Gods, and among tlie new revelations of 
this description we may yet have a dispensation which shall 
include the right of females to a participation in the ballot box. 

If there was any natural right of suffrage appertaining to 
ivonianhood, we certainly should expect to find it when the new 
commonwealths were founded on the shores of Massachusetts, 

But there is no evidence that any snch right of suffrage was 
exercised on board the Mayflower, The names of the heroic 
women who accompanied their husbands to the hardships of the 
wilderness, and who perished in the inclemency of the winter 
at Plymouth, are not found subscribed to the celebrated com- 
pact which gave a republican government to that colony. 

We read in the eloquent words of a distinguished son of New 
Hampshire, of " chilled and shivering childhood, houseless but 
for a mother's arms, couchless but for a mother's breast ; " but 
there was no balloting there, nor any female suffrage in the 
subsequent history of the Pilgrims. 

The beautiful Priscilla Mullins, who so naively inquired of 
that personable gentleman, Mr. John Aldeu, why he did not 
speak for himself, instead of playing the suitor in behalf of the 
valiant, but not good looking man of war. Miles Standish, — 
never can'ied a ballot in all the popular elections of the Colony. 

If we turn to the Puritan Massachusetts Colony for evidence 
of natural right, we meet with no better success. . 

The Lady Arabella Johnson, almost worshipped among the 
emigrants, neither exercised nor claimed any right of suffrage. 
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If it finds no place in ancient history ; if it finds no support 
in Christian teaching ; if it was unknown to the early settlers 
of 'New England ; if, in fact, it is substantially but the modern 
oifspring of the enterprising female of the present generation. 
it is clear it cannot be maintained as a natural right. 

Considered as a question of expediency, and not of natural 
right, there are some grave objections to this extension of suf- 
frage, which have not been fully considered. 

Theoretically, at least, all candidates for office should stand 
upon a reasonable equality. 

The first effect of admitting female suffrage might well be 
expected to be, the removal of all candidates of the masculine 
gender over the age of, say, about forty years, more or less, 
from the pale of the candidacy. Young America has already 
done this to a large extent, and it seems is to do more, through 
and in favor of those who in four years lived a longer and 
deeper life than other persons. Female suffrage would finish 
the work, and set the seal of proscription upon most semi-cen- 
tenarians. 

Even ladies of a mature age love to look upon the face of a 
comely, personable young man, and of course such must find 
favor prima facie in the political canvass. 

Gentlemen of riper years may have the support of a few friends 
who have known them in their youth, or are connected with 
tliem by ties of consanguinity, or personal friendship. But 
wrinkled faces, and gray hairs, cannot be expected to awaken 
any intense enthusiasm in the great body of female voters. 

Let not the young man, however, rejoice in liis youth, until 
he has considered whether his features have the requisite sym- 
metry, and if not, whether he can present as qualifications for 
office a splendid pair of — whiskers, or an exquisite — mous- 
tache. 

Even then there must be perils to be encountered. The 
canvass must be delightful, the visitings and solicitations for 
votes, — only there may be several Hichmonds in the field, 
and consequent difficulties and uncertainties respecting the 
final result. Biit the contemplation of the ultimate possible 
consequence is awfuh 

You know that actions for breaches of promise to aiarry ma}- 
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be sustained by circumstantial evidence. Fancy a siiccessfal 
candidate witli a round half dozen of such actions on his back, 
when he has performed the express promise which he made in 
order to secure not only the vote of the promisee, but the 
influence which it waa understood she could exert among an 
extensive connection. This is bad enough. Just imagine half 
a dozen unsuccessful candidates in the same forlorn predicament, 
exposed to all the dangers of circumstantial evidence, the success 
of one action being no bar to the others. 

But I am forgetting that the primary causes will reduce the 
candidates to two, unless some one relies upon his qualifications, 
or his friends, to support him against the caucus, and runs as 
an independent candidate. An independent candidate I with a 
female constituency ! The thing is absurd. His will be the 
most dangerous candidacy of all. 

The caucus, however, presents preliminary dangers of a simi- 
lar character, and perhaps of as great magnitude. The women 
who enjoy the right of suffi^ge must make that right effectual 
in their hands. They must attend the caucus. If they Jiave 
the bftUot merely to vote for candidates selected hy what is 
feometiihes duUed the "opposite sex " (no longer so, however, if 
of our party), it would be but as a mirage !n tti^ ileseri to A 
thirsty traveller, Of course there is a similar influence to lig 
exerted, on a smaller theatre to be sure, in order to get the 
nomination of the caucus, or to secure an election as a delegate 
to the convention which makes the nomination. 

But the struggle for office is not to be all on one aide of the 
house. 

The female stump aviators who are so clamorous for the 
right to vote, have no intention to stop there. Their desire is 
quite as strong, even stronger, I think, to be voted for, than to 
vote for others. Of course. "Why not? We have, then, 
women at the primary caucus, to nominate for the officers who 
are to be elected by the political division which the cancus rep- 
resents, — and to select the delegates to the various conventions, 
senatorial, gubernatorial, and congressional. Ordinary fair 
dealing will require that there be an equal representation. 
Kothmg less than that ought to be satisfactory. Ordinary gal- 
lantry will yield something more. The masculine portion of 
the nominating conventions cannot be so unmindful of the 
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power of the fair lialf of the community as to refuse to concede 
at least a full half of the nominations to the candidates of the 
fair delegates. We should certainly expe t m 1 more, as there 
comes in here the rivalry of the t o j It al j ties, each bid- 
ding for the support of this great [ o e n tl e tate. 

And then we have next the can as I y tl e lady candidates, 
and their friends. There may not be so ma y elaborate stump 
speecJies by the candidates which would be an advantage, — but 
other influences may be brought to bear upon the constituency. 

The Duchess of Devonshire (in the reign of George III.) 
was a very beautiful woman, and a politician withal. She had 
not the right of suffrage, but she could influence those who 
had, and so she personally canvassed the borough in favor of 
Mr. Fox. Applying to a butcher (the story says), he answered 
that he would vote for her candidate if she would let him kiss 
her. She secured the vote ! 

If womanhood suffrage is admitted as a power of govern- 
ment, manhood suffrage and womanhood suffrage may not in 
all cases stand side by side in the contests for political supremacy. 
It is not likely that the one wiJ! be arrayed en masse against the 
other, for reasons " too numerous to mention," but the instances 
will not be rare, in which a man's political foes will be those of 
his own, or of bis wife's household, as the case may be. If 
women are to be invested with the right of suffrage, it is that 
they may exercise it, and if they vote, they will canvass the 
district, man fashion and woman fashion also. 

If tliey vote they will certainly become partisans, zealous 
partisans, as it is their nature to be, in whatever cause their 
sympathies are enlisted. Those persons, if any such there be, 
who expect that women, with the ballot in their hands, will 
purify the atmosphere of the hustings, and cast the oil of con- 
cord on the angiy waves of party contention and political 
strife, may well take a fresh observation, and correct their 
political reckoning. Women who are disposed to cast their 
votes for honest candidates who will fili the offices with integrity, 
will soon be denounced by flippant stump orators of their 
own sex, as copperheads, cobras, or some other venomous kind 
of sei'pents, and will retire from the field of partisan politics, — 
where neitlier their influence nor their votes can be of any 
benefit to the state, — disgusted with the tricks and corruptions 
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by wliirfi tliey find themselves aurronnded, as many men have 
done and will continue to do. 

All the reports which have reached ns at the North repre- 
sent the women of the South, exceptions of course, as among 
the most ultra of the secessionists, and of the advocates for the 
prosecution of the war to the bitter end ; and, so far as the 
newspaper reports may be relied on, the female harangners who 
stumped the Northern States, during the war, and who still ply 
their vocation in the service of a political party, were not a 
whit behind the chiefest of their Southern sisters in their 
denunciations ; pouring the seven vials of their wrath not only 
upon the heads of the Southern white people, but upon all 
those at the North who failed to come up to their party standard. 
The way some of them " pitched into " (I think the phrase is 
appropi'iate in this connection) everything in the shape of con- 
stitutional law, so far as that law interposed any obstacle to their 
wishes, was a caution to constitutional law to keep clear of their 
path. 

It is idle to expect that they will falter in the political "race 
of diligence " set before them, when they hold the ballot. 

In times of strong party excitement men almost in extremis 
are carried to the polls to deposit their ballots. Why not 
women ? Aspirants for office are always jubilant over the 
creation of a new one. Doctors are not exempt from ambition, 
and female suffi^ge may lead to — medical appointments in the 
interests of the party. 

The inqniry may naturally suggest it=!elf, whether, imder 
such a dispensation, there is any extra dangei that the officer 
elected may be, for a time, unable to dischaige the duties of 
the office. 

The duties of senators in Congress extend through a period 
of six years. Those of representatives m Congress, and in 
some of the State legislatures, for the teim of t'n o years. We 
always take the risk of disability by fever, and gout, and con- 
gestion, and all the kindred ills " which flesh is heir to." There 
is no insurance against such things. Here mai/ be an additional 
disability. Well I — we must take the risk of that also. 

The right and privilege of governing the country carries 
with it the duty of defending it by force of arms if necespary. 
In fact, this duty is generally considered as extending to males 
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■who have the protection of the government, even withont a 
participation in its administration. If, therefore, women are 
admitted to the right of suifrage, and have all the rights of the 
men, why shall there not be a corresponding duty to carry arms 
and fight ? There have been Amazons. Few, I think, since 
the invention of gunpowder. 

But here is a new dispensation. When w^ar comes, there 
will be questions of uniform, arms, equipments, and organiza- 
tion. Shall the usual habiliments of the sex be discai"ded, and 
the women train and fight, as they vote, "promiscuous"? Some 
objections are obvious. TJie morality of the camp vrould 
hardly be promoted by such an organization. Shall tliey form 
a separate corps, retain the female costume, and march into 
battle with all its impediments? The enemy can hardly be 
expected to respect the sex, marshalled in hostile array, and 
when the siiot whistle and the shells burst, the petticoats may 
1 e. 

p 1 1 from the extension of 
The disgust of the great 
1 \ rospect of yielding one 
d pi nder, coming in aid of 
effectual bar against a 
1 te of things. With all 

th 1 1 b Iff and impartial sxiffi-age, 

— with all the vehement advocacy of negro suffrage, because 
that may be made available to accomplish selfish purposes, — 
womanhood suffi'age finds but a very limited support in the 
halls of Congress, Perhaps some of the leaders have found 
that in the nature of things there is no majority of two thirds 
to pass any measure over a petticoat veto, and are therefore 
more inclined to suppress even the primary power of a feminine 
will in household matters, than to clothe a refractory consort 
with a right of suffrage which might be personally antagonistic. 

Over and above all, the great body of sensible women 
do not desire so far to depart from tlie political and social posi- 
tion which Christianity has assigned to them, as to mingle in 
the strife and turmoil of partisan politics. 

But Congress has assumed to confer tlie right to vote for 
members of conventions to form constitutions upon the negroes 
of the Southern States, — upon persons who d<; not know what 
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a constitution or a convention is, — upon persons who are ig- 
norant of the nature of the election, — upon persons who do 
not know a month aftei'wards what the names were which they 
registered, under somebody's superintendence and guardianship, 
in order to secure a right to vote. 

It is very easy to throw over all this the veil of a flimsy pre- 
tence that it is but a measure of justice to them, — that it is 
the only way in which they can be protected against the op- 
pression of their old masters, — that they are entitled to it be- 
cause some of their race fought the battles of the Union, and 
performed good service. 

Undoubtedly some of them, picked up in various parts of 
the country, stood where the bone and muscle of the radicalism 
of Massachusetts ought to have stood, if it had had any bone 
and muscle for such a purpose. So persons imported from 
Germany stood as Massachusetts soldiers in the battles of the 
Wilderness, and were shot down by scores before they knew 
enough of English to understand the orders of their command- 
ers, or even knew why they were there. Shall the freedom of 
Massachusetts be sent to the people of Germany for that reason ? 
I speak thus unceremoniously of the radicalism of Massachui 
setts because it has been foremost in breaking down the safe- 
guards of constitutional law, not with the bold utterance of 
Thaddeus Stevens that he would not stultify hini.self by pre- 
tending that the measures he supported were constitutional, — 
but generally under the hollow pretence that the Constitution 
authonzed all tlie unconstitutional measures. 

The earliest threat of disunion was an utterance from Mas- 
sachusetts. The only successful nullification of the Constitu- 
tion and laws of the United States came from Massachu setts, 
in her " personal liberty laws." The unconstitutional theory, 
by which the war powers of the Constitution ti'ampled civil 
rights in the dust, had a Massachusetts origin. The notion of 
State suicide, was a Massachusetts "/eio de se." The disregard 
of constitutional history in the allegation that the colonies be- 
came an entire nation on the declaration of independence, and 
that this entire nation formed the Constitution of the United 
States, leading to a mischievous enlargement of the power of 
the General Government, if it did not originate in Massachu- 
setts, has had zealous advocates within her limits. And ail the 
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unconstitutional measures respecting reconstruction have found 
an unfaltering suppot-t within her borders. IF all these uncon- 
stitutional measures and theories have not been the acta of the 
State of Massachusetts, she has given an unwavering adher- 
ence to the persons who promulgate and sustain them. 

Let Massachusetts stand up and face her history, and not at- 
tempt to shirk its responsibilities by pretending that these un- 
constitutional measures and theories are founded in sound prin- 
ciples of constitutional law. 

Has there been any fair trial whether the white people of the 
South would mete out as full a measure of justice to the negroes, 
under their new condition as freedmen, as they are likely to at- 
tain under the acts of congi-essional reconstruction ? No, no ; it 
is neither justice, nor gratitude, which is at the bottom of all this. 

The white vote being so restricted, under pretence of parti- 
cipation in the rebellion, as to give the negro vote a prepon- 
derance suited to the purpose, it is expected that the con- 
ventions, managed by a few white men who are devoted to the 
party and desirous of securing the oiSces, will so construct the 
State constitutions that the States will be properly recon- 
structed to sustain the views of the radical managers, and se- 
tiim theoi the Support of the Southern States. 

This is the natural exercise of the patlirftl right of suffrage, 
pertaining to the negro. This is the manhood 8«ifi.-age clamored 
for, — which makes the negi'o a tool of designing demagogues, 
and expects to overcome the will of the people who have un- 
derstanding enough to exercise primary political power, by a 
pretence of equality as hollow as it is mischievous. I make no 
opposition to negro suffrage because it is negro suffrage. I 
have shared the right with the negro all my life without objec- 
tion. But immense numbers of the emancipated slaves are too 
ignorant to comprehend the nature and character of suffrage. 

Looking at the matter superficially it might seem somewhat 
strange that there has as yet been no effort to give the right of 
suffrage to the young men who are between eighteen and 
twenty-one years of age. Many of them served with great 
credit to themselves and great benefit to the countiy during 
the war. They have infinitely more intelligence than tens and 
hundreds of thousands of those who it is contended have a just 
right to it, and upon whom Congress has attempted to confer it. 
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The age of twenty-one, at which the miiioi' attains his major- 
ity, is an arbitrary period, coming to us, as a limit from what, 
in tlie broad sunshine of our deeper life, we designate as the 
Dark Ages. Why not denounce the rule as a relic of barbarism, 
— remove the period of nonage to eighteen, or even sixteen) 
and thus give to the woi'ld another emancipation, and that of a 
more intelligent population, better qualified to exercise this 
right of suffrage ? The deeper life of the young men who be- 
tween the ages of sixteen and twenty-one fought the battles of 
'he Union, and which so preeminently qualified them to direct 
the destinies of the nation, would seem to demand it. 

But no, the negro of the South is the chosen vessel designed 
by nature for, and invested by Congress with, the primary 
power of goveniment. In addition to the right to make con- 
stitutions in the States, — the general right of suffrage has 
been bestowed upon the negroes of the District of Columbia ; 
and this is perhaps within the province of Congress under its 
general power of legislation over the District. Far be it from 
me to say that they will not vote as wisely and as honestly aa 
many white persons who vote (not for men, but for measures) 
within the same District. 

Undue extension of the right of sufh-age tends to lessen its 
value and to make its exercise a matter of bargain and sale. 
Evils of this description have increased within the last few 
years, and ai'e of perilous magnitude at the present time. 

When we shall have attained to the conviction that suffrage 
is a right derived from Association, and that it is the primary 
power of a republic to be exercised for the purposes of estab- 
lishing and maintaining good government, — and therefore 
rightfully to be exercised by persons qualiiiedfor its exercise, 
whether negroes or white persons, and none others, — we shall 
have learned the first principle which lies at the foundation of a 
republican government. If we can then make a practical applica^ 
tion of the principle we shall have done much to secure the 
perpetuity of our institutions 

But how is it possible that a majoiity of those who now by 
constitutional pio\ision3 or statutes possess this right are to be 
persuaded of the tiuth of the pimciple, and that their own in- 
terest requires lefoim, while theie aie so many demagogues 
whose interest it is to mislead thtm ^ Vn I until such a con- 
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viction reaches a majority of the voters how is the reformation 
to have a eommencement ? 

Even if the principle were accepted as trne, there arc diffi" 
culties attending its application, inasmuch as there is no practi- 
cal standard hy which a precise and definite admeasurement of 
qualifications can be made in each particular case. But there 
may be an approach to it. Property qualifications are unsatis- 
factory, and yet the acquisition of property furnishes some 
evidence of intelligence, and the possession of property gives 
an additional interest in the maintenance of gOTernmcnt, the 
protection of property as well as of persons being among the 
duties of government. 

Massachusetts is entitled to the credit of having done some- 
thing in the right direction when she required as a qualification 
that a person should be able to read and write, but even this 
restriction has caused great dissatisfiiction among the class who 
clamor for manhood suffrage. 

I will dismiss this branch of the subject at the present time 
with an extract from the New York Times, a paper which 
has the difficult part to play, of attempting to maintain some 
adherence to principle, and at the same time to keep within the 
ranks of its party. 

" Universal Suffrage South," 

" Universal suffrage, — exercised with independence and intelli- 
gence, — may be regarded as an indispensable element and condi- 
tion of republican government. But experience shows that it may 
also be made a most powerful and fatal weapon, in the hands of un- 
scmpulous power, to crush out all real liberty and bolster up an 
arbitrary and irresponsible tyranny. The Emperor of Prance has 
founded his throne upon universal suffrage. There is no country 
in the world where the suffrage is so absolutely free and universal, 
as in France ; and there is no government in the world more arbi- 
trai'y than that which it has established. The reason is that the 
suffrage of the people of France, instead of being independent, is 
simply the tool which the central authority nses to accomplish its 
own purposes. The great mass of the French peasants are ignorant, 
utterly mthont experience in affairs of government, dazzled by tra- 
ditions, credulous of promises, and responding promptly and subser- 
viently to appeals, representations, and demands made upon them 
from impeiial quarters. 

" At the elections the agents and committees of the Emperor 
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issue their letters of advice, — tiieir arguments sustaining tlieir the- 
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government, it has quite as complete command of the military au- 
thority, which is now supreme in the Southern States, and of the 
agents and subordinates of the Freednian's Bureau, as tlie French 
Emperor has of the Prefets and other officials of the Empire. 

" We find in the Rochester Express a somewhat detailed state- 
ment of the operations of this committee, which we copy in another 
column of the Times as a matter of general interest. It seems 
that diu'ing the eight months from April to December of the present 
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■ year, this committee has collected fi-om members and employees of 
Congress, and from other sources, Hie sum of $42,673, and has dis- 
bursed $39,153 — the most of which has been devoted to the em- 
ployment of agents to organize, discipline, and instruct the negroes 
of the Southern States in voting. Tbey have employed diieetly in 
this work one hundred and seventy-eight persons, besides aiding 
through local committees as many more. But the most effective 
agency in the prosecution of tlie work tbey have undertaken is that 
of the Secret Loyal Leagues, which under the direction of tlie central 
authority have extended their organized and secret operations into 
every section of the South, and have contributed more than anything 
else to the consolidation of the negi'o vote. This effort has already 
been attended with a very great degree of success. The committee 
count upon that vote as sufficient to secure, first, the nomination, 
and next the election, of a radical republican President." 

The third danger, gi'eater than all, — one which in fact cre- 
ates in a gi'eat measure the other two, is, — 

An undue desire for office, — a hankering after place and 
power, ■— not to serve one's country, but for tlie promotion of 
selfish purposes. 

Whether this, with the corruption attending it, is the imme- 
dicaiUe vulnus of the republic, or whether a remedy may be 
found, is perhaps the great problem which remains for solution. 
If there is no medicine to cure, or at least to cheek, this raging 
ulcer, the days of the body politic are surely numbered. 

An efficient restriction of the suffrage, if practicable, might 
accomplish something towards the prevention of the frauds at- 
tendant upon the constant struggle for office. If that may not 
be expected, how are we to escape from this danger? 

If a reasonable system could be devised, so that the suffrage, 
while it should be the main instrument of the election, should 
not alone perfect it, that might tend to a reformation. 

It may deserve consideration whether a combination of suf- 
frage with somewhat of the element of chance would not present 
a fair prospect of a partial remedy. There would, in such a 
system, be less opportunity for the excitement of prejudice and 
passion, and less temptation to bribery, and other means of cor- 
ruption- 
It may be objected, that so far as it should make the selec- 
tion of rulers dependent upon chance, it would be a departure 
from the principle of a popular government. But if the chance 



b, Google 



98 THE THREE DANGEBS OF THE EEPUBLIC. 

relates to the selection of the candidates, and not to the final 
determination of the election, the objection is in a great meas- 
ure overcome. Even if it should he made the means of the 
final determination and perfection of the election, hy a selection 
among candidates ah'eady designated hy the suffrage, it will de- 
crease the temptation to bribery and fraud, and perhaps be most 
effective for that purpose. 

We must recollect that we are stin'ounded witJi difficulties, 
and reduced to a choice between such expedients as seem best 
calculated to effect the desired ohjeet. 

But is Chance, as the final determinator of an election, so 
very objectionable ? 

I have long been of opinion that the course of our colleges, 
in exciting the personal ambition of the students hy the offer 
of rewards in the shape of " appointments " to be performed at 
Commencement, has a most mischievous tendency, exciting to 
personal rivalry and eyil passions, and ending, with many, in 
grievous disappointment and discouragement ; and that if 
public exhibitions are expedient upon such occasions, there 
should be an opportunity for all to exhibit their talents and 
acquirements, — or if that is impracticable, then, that it were 
better that a selection should he made by lot, — which would 
save disappointment an.d its attendant evils. And I hope that 
the day will come when this will be found to be true, and 
adopted as the rule ; although it must be admitted that the 
signs of the times are not full of encouragement. I fear that the 
clergy are largely responsible for the failure of the experiment 
which has been made upon that subject. 

But nervous disease and premature death, occasioned hy this 
educational pressure upon the brain, — disease and death in- 
creasing at a fearful rate, particularly among females, — may 
at last awake ambitious parents to a realization of the danger, 
and cause an improvement in our educational institutions. 

And I would fain hope, that the principle of chance may to 
some extent be incorporated into our popular elections, and 
the excitement attendant upon them he thereby allayed, — if 
no other method may be found effectual to stop this miserable 
scramble for office. 

ilischievous ambition, however, does not always exhibit it- 
self in a direct attempt to procure office. It appears at " Bay 
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State" and "Fraternity" lectures, seeking notoriety by the 
advocacy of new theories of social life, as well as of political 
government, and in efforts, in various ways, not to improve the 
world in which we live, bnt to create a new one ; all of which 
tend more or less to the disturbance of good government 
and the peace of society. It occupies the pulpit with denuncia- 
tions of every one who differs from the political views of the 
preacher. It manifests itself at literary festivals, pours forth its 
scorn upon conservatism, canonizes the negro, and confers upon 
radicalism its apotheosis. An oration upon a literary subject 
before a literary society is the exception, and not the rule. 
Literai'y topics do not command the cheers, not to sav huzzas 
and shouts, which are liberally conferred upon that frothy po- 
litical declamation, which partisan newspapers call eloquence. 

Unhallowed personal ambition seizes upon everything that 
may possibly be brought in aid of its aspirations, and con'upts 
it. Upon the moral opinions of the community, — upon the 
sympathies of our nature. How many demagogues, within the 
last few years, have succeeded in placing themselves in office 
by a pretence of friendship for temperance, or of sympathy for 
the slave. 

This ambition packs the primary caucus, — corrupts the 
nominating convention, — stuffs the sleeve of the presiding 
officer with ballots for the candidate of the clique, to be 
placed adroitly upon the table, — or sHly slips enough of 
those for the opposing candidate under it, to secure the right 
nomination. 

This it is that leads to nominations not fit to be made, — to 
the employment of hireling writers to manufacture material to 
order, suited to. the elevation of the party, or the employer, — 
to the thousand and one lies, editorial or otherwise, which cir- 
culate regularly through unscrupulous partisan presses, particu- 
larly on the eve of an election, — to bribing of the electors, — 
to iraud-in the returns, — to appointments of persons unqnali- 
fied for the performance of the duties of their offices, — to the 
victory of party over patriotism, by and through which the 
leaders control the bodies, minds, and consciences of their fol- 
lowers (so far as they have any consciences), who, the most 
- abject kind of slaves, are looking, beseeching, praying, for 
office; and as a result, to the reception of bribes by the 
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members of Congress, and other legislative bodies, and to the 
passage of acts througSi which the interest of the individual is 
subserved, and the public treasury defrauded. 

But the particuUr crowning mischief of this eager pursuit 
of political office is exhibited in the policy which has been pm"- 
sned by the ambitious leaders of the dominant party, since the 
close of the w ar, for the purpose of securing to tiieir party suc- 
cess in the next Presidential election, and to themselves the 
oilices and emoluments, bribes and plunder which may he ob- 
tained as a consequence of that success. 

The time has been when I should have spoken of honor, in 
connection ■with office derived from political success, but that 
time has gone by. The struggle for office, not with motives 
of patriotism, — not with the legitimate desire of serving the 
best interests of the country, — not for the promotion of the 
welfare of the people of the State, or of the human race ; but 
for the party ends, of an engrossing selfishness, and lately with 
the express view of plundering the public, and those who have 
business with public affairs, has shorn political office of the 
honor which was once an attendant upon it ; and if, at the 
present day, the presumj'tion is not, that a person holding a 
political office has obtained it by indirect means, it requires at 
least affirmative evidence of some kind, to show that the con- 
verse of that proposition is an assured truth. 

The war was waged, on the part of the North, professedly 
for the preservation of the integrity of the Union, assailed by 
the rebellion ; and the profession was, in the outset, the reality. 
The success of the war was to insure that result. 

The expenditure of hundreds of thousands of lives, and 
thousands of millions of money, in order to take vengeance 
on those who were in rebellion, however unjustifiable that re- 
bellion might be, would have been, not merely the extreme of 
folly, — it would have been but the superlative of insanity. 

On the close of the war the material interests of the countiy 
required peace. 

The selfish interests of the partisans of the dominant party 
required office. And for the purpose of securing that great 
good they Iiave kept the country in the turmoil of " reconstruc- 
tion." 

The President broke loose from the " great expectations " 
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which had been indulged respecting his fidelity to the repub- 
lican party, so tar as to lead to a suspicion that all the offices 
wouid not la distributed among that party. The denunciations 
wliich have followed could not well have been greater if he had 
committed all the crimes enumerated in the Decalogue, and 
added a score or two of others of lesser magnitude. Treason 
to the republican party ! Treason to the nation would have 
been a venial offence compared to it. Appointments to office 
of any but from the ranks of the faithful ! Congress fairly 
howled over the idea, and the echoes of the eager expectants 
sent the reverberations throughout the length and breadth of 
the United States, to say nothing of Europe and the island of 
St. Domingo. 

When Demetrius the silversmith who made silver shrines 
for Diana, and the craftsmen and workmen of like occupation 
saw that their craft, by which they had their wealth, was in 
danger of being set at nought, they were filled with wrath, and 
cried out, " Great is Diana of the Ephesians ; " and the whole ijity 
was filled with confusion, and rushed with one accord into the 
theatre, and all with one voice about the space of two honr^ 
cried out, " Great is Diana of the Ephesians." 

But the uproar of Epbesus was but a feeble and subdued 
utterance to the cry which went up when the unscrupulous 
leaders of the dominant party discovered that their craft was in 
danger, by which they, and their brothers, and uncles, and 
nephews, and cousins three times removed, and other miscel- 
laneous partisan supporters, had their wealth. They rushed 
with one accord into the halls of Congress, and into conven- 
tions, and fraternity lecture rooms, and mass meetings, — 
and sometimes even into the pulpits, and from that day to this, 
for the space of about two years, they have in these, and various 
other places, ci-ied out, Great is the republican party, and great 
is its love for the negro, and great were the achievements of 
tlie negro soldiers, and great is negro suffrage, whicii may en- 
able us, through an efficient military despotism, to carry the 
next Presidential election, and secure the offices, and powers, 
and salaries, and other emoluments, to be derived therefrom. 

We are not told what Demetrius and the craftsmen of Eplie- 
sus did, when the town clerk put an end to the uproar, and dis- 
missed the aascmUy. 
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But we had no town clerk, with sufficient authority to silence 
the uproar in onr case, and to dismiss the assembly which con- 
tains so many of the craftsmen of our day, — and so we know, 
from their acts, that they determined to carry the next Presi- 
dential election, Constitution or no Constitution. There is no 
other reasonable way of accounting for the unconstitutional acts 
which they have passed. 

I say this in no partisan spirit. I would not say it here, if 
the question at issue, for the last two years, had been merely 
which of two or more political parties should gain an ascendancy. 

But I say it because, with the views which I entertain of 
constitutional law, and of the unhallowed course of reckless 
aspirants for oifice and power, it is my duty, here and now, to 
make one more attempt to preserve the Constitution from de- 
straction,— one more protest against infractions of its provisions, 
which have of late become so fi-equent, and so gross, that there 
is no well assured certainty that republican freedom will survive 
the fourth quarter of the century. 

The partisan press is ready to follow the party leaders, — 
and the political atmosphere is poisoned by the fulsome slaver 
of flattery with which it bepraises the unconstitutional acts of 
Congress, and tlie venom, and froth, and scum, which it has 
spewed out upon President Johnson whenever he has attempted 
to arrest those unconstitutional measures by the power of the 
veto, rendered, however, ufterlv powerless by unconstitutional 
contrivances for that purpose. 

The President is deprived, by what purports to be a statute, 
passed by two thirds of both Houses of Congress, against his 
veto, of the power not only of selecting bis cabinet, but of 
removing a cabinet minister whose acts of arbitrary power ought 
long since to have caused his dismissal. 

Everything is made to bend, not to any wili of the people 
duly expressed, in a constitutional manner, but to an assumed 
will of the people, which is neither more nor less than the wili 
of the dominant party in Congress. 

You may say that tliis is sti-ong Janguage for this place, I 
admit it. But if I make my assertion good, that Congress, for 
the last two years, has engrossed to itself executive and judi- 
cial powers, — that it governs now by a military despotism, 
which is the creation of the will of Congress, and which reprc- 
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Slants tliat will to ha tke will of tlie puo^tle, — that it governs to 
secure the offices, and not to promote the prosperity and free- 
dom and happiness of the people, — that it has thus not only 
violated the Constitution, again and again, by the assumption of 
powers which it does not possess, but lias destroyed political 
freedom, endangered our republican institutions, and smote the 
industrial interests of a large section of the counti-y with pa- 
ralysis, — then what I have said, or may say, here or elsewhere, 
in condemnation of its acts, and of the vituperation which in 
and out of its halls is so liberally bestowed upon all who refuse 
to fall down and worship the idol, is not, aud cannot be strong 
enough. 

I am no partisan of President Johnson, but I honor him with 
all my heart for his firmness in endeavoring to sustain and vin- 
dicate the organic law of the republic. 

What has given inse to the unconstitutional acts which have 
been passed by Congress, notwithstanding the President's veto, 
within the last two years ? 

I need have no delicacy even here in speaking of those acts 
as unconstitutional. The leader of the dominant party, in the 
House of Representatives said he would not so far stultify him- 
self as to pretend that they were constitutional. If the party 
accepts his leadership, in their passage, it may well be charged 
prima facie, at least by his admissions respecting their char- 
acter. 

But those admissions are in no way necessary to the proof 
of their nnconstitutionaUty. That is open, gross, shameJess, 



They have not even the merit of consistency in their uncon- 
stitutionality. Aud the attempts to justify them are equally 
inconsistent. 

The first and third of the acts, providing for " reconstruction " 
may suffice as specimens of this unconstitutional legislation, — 
this trampling by the Legislative department upon the Execu- 
tive, and the Judicial, through the military power wliich it 
controls. 

The act of March 2d, 1867, recites, — 

That " no legal State govermnents or adequate protection for life 
or property now exist in the rebel States of Virglniii," &c., and that 
" it is uecessarj that peace and good order should be enforced in 
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and confidoncu, — if not political offices, — stations where you 
may do much for the dissemination of true principles of govern- 
ment, and of constitutional law. 

Let it be my last will and testament, in this last official act, 
to bequeath to you, and to those who have gone before, and 
those who niay come after you, the support of a republican 
government, and the preservation of the Constitution. 

I take my leave with fervent wishes for the prosperity of the 
School, and the happiness of ail who have been or shall here- 
after be connected with it. 
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